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In the United States District Court in and for the

Southern District of California, Central Division

No. 23002—CD

UNITED STATES OF AMERICA,
Plaintiff,

vs.

BERNARD HENRY ASHAUER,
Defendant.

INDICTMENT

[U.S.C, Title 50, App., Sec. 462, Universal Military

Training and Service Act]

The grand jury charges:

Defendant Bernard Henry Ashauer, a male per-

son within the class made subject to selective service

under the Universal Military Training and Service

Act, registered as required by said act and the regu-

lations promulgated thereunder and thereafter be-

came a registrant of Local Board No. 83, said board

l^eing then and there duly created and acting, under

the Selective Service System established by said

act, in Los Angeles County, California, in the

Central Division of the Southern District of Cali-

fornia
;
pursuant to said act and the regulations

promulgated thereunder, the defendant was classi-

fied in Class I-A and was notified of said classifica-

tion and a notice and order by said board was duly

given to him to report for induction into the armed

forces of the United States of America on December
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8, 1952, in Los Angeles County, California, in the

division and district aforesaid ; and at said time and

place the defendant did knowingly fail and neglect

to perform a duty required of him under said act

and the regulations promulgated thereunder in that

he then and there knowingly failed and refused to

be inducted into the armed forces of the United

States as so notified and ordered to do.

A True Bill.

/s/ [Indistinguishable,]

Foreman.

/s/ WALTER S. BINNS,
United States Attorney.

ADM:AH

[Endorsed] : Filed July 22, 1953. [2*]

[Title of District Court and Cause.]

WAIVER OF JURY

The above-entitled cause coming on regularly for

trial, defendant being present with counsel, J. B.

Tietz, Esq., and the defendant being desirous of

having the case tried before the Court without a

jury, now requests of the Court that the case be so

tried and hereby consents that the Court shall sit

without a jury and hear and determine the charges

against the defendant without a jury. The defend-

.ant also waives any special finding of facts by the

Court. 1

I

•Page numbering appearing at foot of page of original Certified
Transcript of Record.
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Dated: 8/25/53.

/s/ BERNARD H. ASHAUER,
Defendant in Pro Per.

I have advised the defendant fully as to his rights

and assure the Court that his request for a trial

without a jiivy and waiver of special findings is

understandingly made.

Dated: 8/25/53.

/s/ J. B. TIETZ,

Attorney for Defendant.

The United States Attorney hereby waives any

special finding of facts and consents that the request

of the defendant be granted and that the trial pro-

ceed without a jury.

Dated: 8/25/53.

/s/ LAUGHLIN WATERS,
U. S. Attorney,

By /s/ EDWARD J. SKELLY,
Assistant U. S. Attorney.

Approved

:

/s/ HARRY C. WESTOVER,
United States District Judge.

[Endorsed] : FHed September 23, 1953. [4]
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[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated and Agreed by and be-

tween the United States of America, Plaintiff, and

Bernard Henry Ashauer, Defendant, in the above-

entitled matter, through their respective counsel, as

follows

:

That it be deemed that the Clerk of Local Board

No. 83 was called, sworn and testified that

:

1. She is a clerk employed by the Selective Serv-

ice System of the United States Government.

2. The defendant, Bernard Henry Ashauer, is a

registrant of Local Board No. 83.

3. As Clerk of Local Board No. 83, she is legal

custodian of the original Selective Service file of

Bernard Henry Ashauer.

4. The Selective Service file of Bernard Henry

Ashauer is a record kept in the normal course of

business by Local Board No. 83, and it is the normal

course of Local Board No. 83 's business to keep

such records. [5]

It Is Further Stipulated that a photostatic copy

of the original Selective Service file of Bernard

Henry Ashauer, marked "Government's Exhibit 1"

for identification, is a true and accurate copy of the

contents of the original Selective Service file on

Bei'uard Henry Ashauer.

It Is Further Stipulated that a photostatic copy

1
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of the Selective Service file of Bernard Heniy
Ashauer, marked ''Government's Exhibit 1" for
identification, may be introduced in evidence in lieu

of the original Selective Service file of Bernard
Henry Ashauer.

Dated this 22nd day of September, 1953.

LAUGHLIN E. WATERS,
United States Attorney;

RAY H. KINNISON,
Assistant U. S. Attorney,

Chief of Criminal Division

;

/s/ EDWARD J. SKELLY,
Assistant U. S. Attorney,

Attorneys for Plaintiff.

/s/ J. B. TIETZ,

Attorney for Defendant.

/s/ BERNARD H. ASHAUER,
Defendant.

ORDER
It Is So Ordered this 23rd day of September,

1953.

/s/ HARRY C. WESTOVER,
United States District Judge.

[Endorsed]
: Filed September 23, 1953. [6]
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[Title of District Court and Cause.]

MINUTES OF THE COURT—OCT. 26, 1953

Present: The Hon. Harry C. Westover,

District Judge.

Defendant present on ])ond.

Proceedings: For further trial (ruling on motion

for acquttal and/or decision.

It Is Ordered that the motion for acquittal is de-

nied.

It Is Ordered that the cause is continued to No-

vember 3, 1953, at 10:00 a.m. for further trial.

EDMUND L. SMITH,
Clerk.

By E. M. ENSTROM, JR.,

Deputy Clerk. [7]

[Title of District Court and Cause.]

MINUTES OF THE COURT—NOV. 3, 1953

Present: The Hon. Harry C. Westover,

District Judge.

Defendant present on bond.

Proceedings: For further trial.

Court orders cause continued to 2 p.m.

At 2 p.m. Court reconvenes herein, and case is

reopened.

Bernard Henry Ashauer is called, sworn, and

testifies in his own behalf. Defendant rests.
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Attorney Tietz, for defendant, renews motion for

judgment of acquittal.

Court Orders said motion Denied.

It Is Ordered that cause is continued to Nov. 4,

1953, 10 a.m., for further trial.

EDMUND L. SMITH,
Clerk,

By E. M. ENSTROM, JR.,

Deputy Clerk. [8]

United States District Court for the Southern

District of California, Central Division

No. 23,002—Criminal

UNITED STATES OF AMERICA,

i

BERNARD HENRY ASHAUER.

JUDGMENT AND COMMITMENT

On this 5th day of November, 1953, came the at-

torney for the government and the defendant ap-

peared in person and by counsel, J. B. Tietz, Esq.

It Is Adjudged that the defendant has been

convicted upon his plea of not guilty, and a finding

of guilty of the offense of unlawfully failing on

Dec. 8, 1952, in Los Angeles County, Calif., to be

inducted into the armed forces of the United States

as so notified and ordered to do, in violation of



10 Bernard Henry Ashauer vs.

U.S.C., Title 50, App., Sec. 462, Universal Military

Training and Service Act, as charged in the Indict-

ment and the court having asked the defendant

whether he has anything to say why judgment

should not be pronounced, and no sufficient cause to

the contrary being showm or appearing to the Court,

It Is Adjudged that the defendant is guilty as

charged and convicted.

It Is Adjudged that the defendant is hereby com-

mitted to the custody of the Attorney General or

his authorized representative for imprisonment for

a period of three years.

It Is Adjudged that execution of sentence is

stayed and defendant is allowed to remain on bond

pending filing of notice of appeal and application

for bail pending appeal; said stay of execution,

however, is not to extend beyond Nov. 23, 1953.

It Is Ordered that the Clerk deliver a certified

copy of this judgment and commitment to the

United States Marshal or other qualified officer and

that the copy serve as the commitment of the de-

fendant.

/s/ HARRY C. WESTOVER,
United States District Judge.

The Court recommends commitment to Federal

Road Camp, Tucson, Ariz.

[Endorsed] : Filed November 5, 1953. [10]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

xippellant, Bernard Henry Asliauer, resides at

5259 Sej)ulveda Boulevard, Van Nuys, California.

Appellant's Attorney, J. B. Tietz, maintains his

office at 534 Douglas Building, 257 South Spring

Street, Los Angeles 12, California.

The offense was failing to submit to induction,

U.S.C, Title 50 App., Sec. 462, Selective Service

Act, 1948, as amended.

On November 5, 1953, after a verdict of Guilty,

the Court sentenced the appellant to three years

^

confinement m an institution to be selected by the

Attorney General.

I, J. B. Tietz, appellant's attorney being author-

ized by him to perfect an appeal, do hereby appeal

to the United States Court of Appeals for the Ninth

Circuit from the above-stated judgment.

/s/ J. B. TIETZ,

Attorney for Appellant.

[Endorsed] : Filed November 9, 1953. [11]
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[Title of District Court and Cause.]

EXTENSION OF TIME TO DOCKET RECORD

For good cause shown defendant-appellant is

hereby given 50 additional days, to and including

February 14, 1954, to prepare and docket the record

on appeal.

Dated: December 18, 1953.

/s/ HARRY C. WESTOVER,
Judge.

[Endorsed] : Filed December 18, 1953. [12]

[Title of District Court and Cause.]

EXTENSION OF TIME TO DOCKET RECORD

For good cause shown defendant-appellant is

hereby given 50 additional days, to and including

April 5, 1954, to prepare and docket the record on

appeal.

Dated : February 9, 1954.

/s/ HARRY C. WESTOVER,
Judge.

[Endorsed] : Filed February 9, 1954. [13]
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In the United States District Court, Southern

District of California, Central Division

No. 23002—Crim.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

BERNARD HENRY ASHAUER,
Defendant.

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

September 23, 1953

Appearances

:

For the Plaintiff

:

LAUOHLIN E. WATERS,
United States Attorney ; by

EDWARD SKELLY,
Assistant United States Attorney.

For the Defendant

:

J. B. TIETZ, ESQ.,

257 South Spring Street,

Los Angeles, California.

September 23, 1953, 10:00 A.M.

The Clerk : No. 23002, United States vs. Bernard

Henry Ashauer.

Mr. Skelly : Ready for the government.
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Mr. Tietz : Ready for the defendant.

The Court : You may proceed.

Mr. Skelly: Your Honor, the government re-

quests the court to permit the government to mark

Selective Service file of Bernard Henry Ashauer

for identification.

The Court: It may be marked as Government's

Exhilnt No. 1 for identification.

The Clerk: Plaintiff's Exhibit No. 1 for iden-

tification, your Honor.

(The document referred to was marked

Plaintiff's Exhibit No. 1 for identification.)

Mr. Skelly: The government and the defendant,

Bernard Henry Ashauer, through his counsel, have

entered into the following stipulation:

It is hereby stipulated and agreed by and between

the United States of America, plaintiff, and Bernard

Henry Ashauer, defendant, in the above-entitled

matter, through their respective counsel, as follows

:

That it be deemed that the clerk of Local [3*]

Board No. 83 was called, sworn and testified that:

1

.

Sh(^ is a clerk employed by the Selective Serv-

ice System of the United States Government.

2. The defendant, Bernard Henry Ashauer, is a

registrant of Local Board No. 83.

3. As clerk of Local Board No. 83, she is legal

custodian of the original Selective Service file of

Bernard Henry Ashauer.

*Page numbering appearing at top of page of original Reporter'a
Transcript of Record.
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4. The Selective Service file of Bernard Henry

Ashauer is a record kept in the normal course of

business by Local Board No. 83, and it is the normal

course of Local Board No. 83 's business to keep

such records.

It is further stipulated that a photostatic copy of

the original Selective Service file of Bernard Henry

Ashauer, marked Government's Exhibit 1 for iden-

tification, is a true and accurate copy of the con-

tents of the original Selective Service file on

Bernard Henry Ashauer.

It is further stipulated that a photostatic copy of

the Selective Service file of Bernard Henry Ashauer,

marked Government's Exhibit 1 for identification,

may be introduced in evidence in lieu of the original

Selective Service file of [4] Bernard Henry

Ashauer.

Dated this 22nd day of September, 1953.

We move, your Honor, to have the court accept

this stipulation.

The Court: The stipulation may be filed.

Mr. Skelly: We further move to have Govern-

ment's Exhibit 1 for identification received in evi-

dence.

The Court : It may be marked in evidence.

The Clerk : So marked, your Honor.

(The document referred to was received in

evidence and marked as Plaintiff's Exhibit

No. 1.)

Mr. Skelly: The government rests, your Honor.

Mr. Tietz: Your Honor, Mr. Skelly, the govern-
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ment, having rested, the defendant moves for a

judgment of acquittal on the ground that the evi-

dence introduced by the government, the Selective

Service exhibit, shows a number of denials of due

process of law, and these denials the defendant

wishes to bring to the court's attention.

The defendant claims that each of them invali-

dates the order to report, and being a void order, he

is not required to obey it.

The Court: If you can show me where any such

denial is, I will grant your motion. You show me in

the record where there has been a denial of due

process.

Mr. Tietz: I will have five denials to argue to

your [5] Honor. I will state them so that your

Honor will have in mind what I am aiming at gen-

erally, as well as specifically, and so the govern-

ment can follow, also. Each one of them, I would

like to present the portion of the evidence that

supports the point, and I would like to present the

cases that support my argument.

The first is that the record, the exhibit, shows

indisputably that in the personal appearance hear-

ing, a prejudiced attitude was exhibited against this

registrant, prejudiced to such a degree that there

should be no question but that they did not have

the proper semi-judicial attitude that a local board

must have in judging a man.

The Court: May I ask you a question? Inas-

much as you represent a number of these defend-

ants and inasmuch as, possibly, the arguments will

I
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follow the same line, do you contend that this was

a personal prejudice?

Mr. Tietz: Yes, sir.

The Court: Or was it a prejudice because he

claimed to be a conscientious objector? Was it a

personal prejudice against the individual?

Mr. Tietz: I am only speculating- on that, but I

would say from the words used, "You are yellow,

that is why you want this deferment, you are yel-

low," that that is personal.

The Court: Is it because he is claiming to be a

conscientious objector? [6]

Mr. Tietz: Yes. So to that extent it may be it

was a class hatred or group hatred exhibited by that

statement.

The Court: May I ask you another question?

Are these people you represent a member of any

particular sect or religious group?

Mr. Tietz: Yes.

The Court: What is it?

Mr. Tietz: This defendant is a member of Je-

hoA'ah's Witness.

The Court: Is it your point of view on this

prejudice that when a Jehovah's Witness asks to

be classified as a conscientious objector and it is

denied, that that is a prejudice? Is that your

theory ?

Mr. Tietz: Not in this case. There have been

cases, although I don't think there will be one of

them in the seven or eight or nine, whatever it is,

in this group that are to be tried more or less con-

secutively, I don't think I have the good fortune



18 Bernard Henry Ashauer vs.

to be able to demonstrate that that is true here.

It so happens in this particular case that I can

point to the page and line in a few moments where

that prejudice is shown toward this defendant.

The Court: Let me have your other points.

Mr. Tietz : The next point is that at the personal

appearance hearing he was denied permission to in-

troduce new evidence to the extent that he wanted

to, which was a reasonable [7] extent. I will show

the facts on that and I will give some cases, one

recent appellate decision, not yet in the advance

sheets even, although I think counsel will stipulate

that the copy I have is correct.

The Court: Let's have the evidence and then we

will go into the cases.

Mr. Tietz : I thought I would first run over these

points and then I will go back over each one in-

dividually.

The Court : All right.

Mr. Tietz: My next ground for a motion is that

he was reclassified to 1-A on November 20, 1951,

from the 4-E classification in which he had been on

January 16, 1951, without any new evidence appear-

ing in the file, so that they had no jurisdiction to

act. It was obviously whimsical.

The next point I wish to make

The Court : Just a minute. I want to ask you a

question, Mr. Tietz.

Mr. Tietz: Yes.

The Court: You mean to say you believe if the

board classifies a registrant today, that that classi-
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fication must stand forever, that it cannot l)e

changed '?

Mr. Tietz: No, the regulations specifically say

no classification is permanent. That is the only

regulation that is that short.

The Court: Does the regulation say you can't

change a [8] classification without receiving any

evidence ?

Mr, Tietz: There is no regulation that puts it in

those words, but there are regulations, and there

are many court decisions that say this. The regis-

trant must within 10 days after any change of cir-

cumstances, he moves, his employment—let us say

that I should say that, because it isn't important

in our discussions whether he moved or hadn't, but

if he changes his type of employment, if he changes

his marital status, if he is a father and his child

dies so he no longer enjoys the fatherhood defer-

ment, he must tell the board.

The Court: That must l)ecome of record.

Mr. Tietz : Yes, sir. The classification, new classi-

fication can be made only on the written record. If

the board learns of anything orally, they must re-

duce it to writing and place it in the files. Those

are the regulations.

The Court : If I understand your point correctly,

he was classified 4-E.

Mr. Tietz : Yes, sir.

The Court: Without any new evidence before

the board or without anything in the record they

arbitrarily changed it to 1-A, is that right?

Mr. Tietz : Yes, sir.
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The Court : All right. Let's go to the other point.

Mr. Tietz: I am basing that point more on that

they had no jurisdiction than I am on the arbitrari-

ness, although that [9] enters into it, because my
fifth point is going to be arbitrariness to cover the

over-all situation, which is a separate point alto-

gether.

The Court : What is No. 4 ?

Mr. Tietz: No. 4 is that both the hearing officer

in his advisory opinion to the Attorney-General,

and the Attorney-General in his recommendation to

the appeal board based their opinions and their

recommendations on an illegal basis. I will point

out precisely what the illegal basis is and I will

argue it. Although your Honor may not agree with

me, the Department of Justice, surprisingly enough,

has come around to my point of view. At that time

they had a different opinion. I will also argue when

I come to that point in argument that I do not have

to show that the appeal board relied on that. All

I have to show is that that was placed before them,

and then it is up to the government, if it can, to

show that it did not rely on it. I will come to that

a little later.

My fifth point is that the evidence in this file

shows that the 1-A classification was arbitrary, and

that will require quite a bit of argiunent and quite

a bit of citation from the authorities, because this

point is a more difficult point to persuade a district

court on than any of the others. You might say it

is taking it the hard way. I think there are a dozen

and a half important decisions solely on that point.

I
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where the district court has come out and said, [10]
'^Much as I dislike to say it, the administrative

agency acted arbitrarily, the file shows nothing else

but that; therefore I grant the motion for acquttal,''

or in some cases the Court of Appeals has reversed

them.

Now, your Honor, I will proceed to the argument
on this point.

(Argument.)

The Court: I will take the motion under sub-

mission. AVe will recess now until 2:00 o'clock, but

we will proceed with the other case.

Mr. Tietz: We haven't rested.

The Court : You have made a motion.

Mr. Tietz: Yes, on the government's evidence.

The Court: On the government's evidence, yes.

If I grant your motion, you don't have to go further.

Mr. Tietz: But if the court doesn't

The Court: If the court doesn't grant the mo-
tion, he will give you opportunity to present any
evidence you have, but I want to proceed this after-

noon with the other case. I will take your motion
in this case under submission so I will have a

chance to read these decisions.

Mr. Skelly: Will this case 23002 be continued

to a later date, if your Honor is going to hear the

other one"?

The Court: If I don't grant the motion of the

defendant, the case will be continued to a later

date for further [11] testimony. All I have before

me is the government's case. The government has
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no more evidence. If I determine that there has

been an abuse of due process, if that abuse hasn't

been cured by the appeal board, then I will have to

errant the defendant's motion. If I find there has

])een no abuse of due process, or if there was an

abuse, it w^as cured, then I will deny the motion and

we will proceed to hear the testimony.

Court will now stand in recess.

(Thereupon an adjournment was taken sine

die.) [12]

October 26, 1953, 2 :00 P.M.

The Clerk: No. 38, 23002, United States vs.

Bernard Henry Ashauer, further trial.

Mr. Skelly: Ready.

Mr. Tietz: Ready for the defendant and the de-

fendant is present.

The Court: Now, Mr. Tietz, what is the prob-

lem here?

Mr. Tietz : If the court agrees with me that there

were some apparent denials of due process, then we

have no further problem.

The Court: What is the denial?

Mr. Tietz: There were five I brought to the

attention of the court in my argument. Arbitrari-

ness

The Court : Arbitrariness of whom ?

Mr. Tietz: Everybody.

The Court : Of the appeal board "?

Mr. Tietz: Whenever everybody overlooks the

facts, then they are all arbitrary, your Honor.
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The Court: Even the court?

Mr. Tietz : Most assuredly. I would use a differ-

ent word. The court then is using judicial discre-

tion. There is the same illegal basis, because he

believed in self-defense. The hearing officer and the

Attorney-General thought they couldn't help him,

but the main thing that interested the court was

my [13] point three, and that is that they reclassi-

fied him, the local board, from the complete con-

scientious objector classification which he received

January 16, 1951, on November 20, 1951, with no

new^ evidence placed in the file to show that they

had jurisdiction to do so.

(Further argument.)

The Court: It is my opinion when the board

makes a classification, it is not estopped from re-

considering that classification, that it can reconsider

the facts before it and come to a different con-

clusion. Consequently, I will deny the motion for an

acquittal.

Mr. Tietz: Before your Honor speaks further

on this point, let me recall to your Honor we are

not through with the case. We merely heard the

government's testimony.

The Court : Have you got any testimony ?

Mr. Tietz: Oh, yes, and I have got some more

points to bring up.

The Court: We will set the matter down for

further trial next Tuesday, a week from tomorrow.

Mr. Tietz: At 2:00 o'clock?

The Court: At 10:00 o'clock in the morning.
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(Whereupon, an adjournment was taken to

November 3, 1953, at 10:00 o'clock a.m.) [14]

November 3, 1953, 2:00 P.M.

The Clerk: No. 8, 23002, United States vs.

Bernard Henry Ashauer.

Mr. Mitsumori: Ready for the government.

Mr. Tietz: Ready for the defendant. The de-

fendant is present in court.

Mr. Mitsumori: I understand, your Honor, this

is a continuation from last week.

The Court: My understanding is that the gov-

ernment has presented its testimony and rested. The

defendant has made a motion.

Mr. Mitsumori: Yes.

The Court: Mr. Tietz indicated they had other

evidence they wanted to introduce.

Mr. Tietz : Yes, your Honor. In connection with

the motion, I do not recall what disposition your

Honor made. I think your Honor took it under

submission and was reserving decision until the end

of our case and your Honor then might possibly

pass favorably on one of the five points I brought

up in the first motion, because my second motion

will have five new and different points.

Mr. Mitsumori: I understand, your Honor, the

motion had been acted upon and denied.

The Court: Mr. Tietz, you ought to save some

points for [16] another case. You know, you

oughtn't to give all your points in one case.

The Court: Sometimes when the boards go
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wrong, as in this case, they go very wrong, so there

are ten points.

The Court: Let's start out and dispose of your

points.

Mr. Tietz: Will you take the stand, please, Mr.

Ashauer.

BERNARD HENRY ASHAUER
called as a witness herein by and in his own behalf,

having been first duly sworn, was examined and

testified as follows:

The Clerk: Be seated, please. Will you state

your name?

The Witness : Bernard Henry Ashauer.

Direct Examination

By Mr. Tietz:

Q. You are the defendant in this case, are you

not? A. That's right.

Q. In November of 1951 you received a 1-A

classification notice from the local board, did you

not? A. That's right.

Q. That was after you had had a 4-E classifica-

tion for perhaps 11 months or a year?

A. That's right.

Q. Did you have a personal appearance before

the local [17] board? A. Yes, I did.

Q. Why did you ask for that hearing?

A. I asked for that hearing because I wanted

to know why I had a 4-E for a whole year and all

of a sudden they would change it to a 1-A.

I
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Q. When you came to the hearing, did you put

that question to the local board members there?

A. Yes, I did.

Q. How many local board members were there?

A. There were three, and one girl taking notes.

Q. The girl was the clerk of the board, was she

not? A. Yes, I think so.

Q. Did you attempt to discuss this situation of

your Selective Service file with these three board

members? A. Yes, I did.

Q. What happened when you attempted to dis-

cuss your file and the classification situation?

A. Well, actually, they didn't answer my ques-

tions very well.

Q. What do you mean by "your questions"?

What question did you ask them?

A. Like I asked them why I was 4-E and then

they made me 4-A. I could never get a—how would

I say it, an answer, why they did that. [18]

Q. What did they say when you asked them?

A. One person popped up and said, "I guess I

got three boys over there and you should be there,

too," and made other statements, and one pointed

over there and said, "You are just plain yellow for

not going in."

Q. Tell me this, in discussing the file, that is, in

discussing your file, tell me this, did you try to

discuss the contents of your file with them and

point out certain things to them?

A. Yes, I did.

Q. Did they let you do it?
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A. No, they didn't.

Q. In what way wonldn 't they let you do it ?

A. Well, every time I would have a point or

something and would try to talk to them, they al-

ways had something else to say, and they would

never—how would I say—stick to the point. If I

would ask them a question or something, they would

always go around to something else and I could

never get a direct answer from them.

Q. Then you mean you did not get to discuss

the facts in the file with them ?

A. That's right.

Q. Did you try to point out to them that the

views that you had with respect to conscientious

objection at the time of your personal appearance

were the same as the views that you [19] had when
they gave you a 4-E classification ?

A. That is true.

Q. When you tried to do that, what happened ?

A. Well, again, like I said, they misinterpreted

what I tried to say. When I tried to use the Bible,

they wouldn't let me use the Bible for my defense,

because they said it could be interpreted any old

way.

Q. At this hearing, did you try to present any

evidence before them'? A. Yes, I did.

Q. In what way did you try to present any evi-

dence

A. I had some booklets, as I can recall the

names, God and the State, and Neutrality, and one

other, I believe, is called Loyalty. Well, all these
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booklets were—how would I say?—all the writings

in these booklets were the same thing as I would

try to say to them if they would give me a chance to.

Q. You mean these booklets express your o^^Tl

views'? A. That's right.

Q. Was there anything in these booklets that

was new or different than what you had already

given them ? A. Yes, it would be.

Q. What happened when you tried to give these

booklets to them?

A. They said it would make the file too full and

they [20] couldn't accept them.

Q. Did they accept them?

A. No, they did not.

Q. Did they accept any papers at all from you?

A. Yes, they did. I had some affidavits.

Q. Under what circumstances did they accept

those papers?

A. They took them because they said they

weren't bulky to handle and they would fit in the

file nice.

Q. Did they take them the first time you offered

them ? A. No.

Q. How did they happen to take them?

A. I told them according to the law, as I

thought, they should take them and that I was

going to write to Brother Covington about them.

Q. Who is Brother Covington?

A. He is a lawyer for the Society.

Q. You mean W. C. Hayden, of the Watchtower

Society in Brooklyn? A. Yes.
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Q. Did you say anything to them about 4-E and
1-0 being the same classification?

A. Yes, I did, but when I told them I thought

the 4-E should be the same as a 1-0, they didn't

know what that was.

Q. Do you mean they didn't know what it [21]

was?

A. They had their records before them and when
I—well, when I told them about that 1-0, they

didn't know what it was and they didn't know what

that particular classification was at that time, so

they had their little book at that time and they had

to look it up, and by that time somebody else had

something else to say and they didn't go back to

the point.

Q. Did you say anything about taking a 1-0

classification ?

A. Yes, I did. I said I would be willing to

accept that.

Q. In connection with trying to give them any

evidence you mentioned something before about

trying to use your Bible. What happened in con-

nection with that?

A. Well, as this was my only defense, I tried to

use the Bible, and they said it can be interpreted

any old way, so we don't want to hear it.

Q. Were you wanting to use the Bible to ex-

plain the religious basis for your conscientious ob-

jection to participation in war?

A. That's right.
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Q. They said they didn't \Yant to hear it, is

that it? A. That is correct.

Q. You mentioned something before about the

attitude of these board members, something about

yellow. Tell us what happened in connection with

that. [22]

A. As we were talking, they asked me why I

didn't want to go in, and I told them because of my
beliefs. One board member just pointed over to

the desk and said, ''You are just plain yellow, that

is why you don't want to go in."

Q. What do you mean by he pointed to the desk ?

A. I was sitting there and he reached over and

pointed his finger at me.

Q. He reached over the table and pointed his

finger at you?

A. He reached over the table and pointed his

finger at me and said, ''You are plain yellow."

Q. Did anybody apologize for his statement?

A. No, they didn't.

Q. You had a hearing before a hearing officer,

didn't you, for the Department of Justice?

A. That is correct.

Q. At that hearing, did he tell you what in-

formation they had that the FBI had dug up

against you ? A. Yes, he did.

Q. What were the circumstances?

A. He said that there were two people, I think,

that says, "If provoked to anger, would kill," but

he could not give out the names.

Q. So you didn't get the names and addresses?
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A. No, I didn't. [23]

Q. Did he say he would not give you the names
and addresses?

A. That's right. When I first walked in, he said,

*'I can tell you your record is all pretty good ex-

cept those two. I can't give you the names and ad-

dresses to that particular extent."

Mr. Tietz: You may cross-examine.

Cross-Examination

By Mr. Mitsumori:

Q. Mr. Ashauer, when you appeared before the

board for your personal appearance, didn't the

board members give you an opportmiity to descril)e

to them the basis of your belief for the classifica-

tion you desired?

A. When I first went in there, they asked me,

and that is what I told them. Like I said, it was

my hearing, and I asked them why I was 4-E for a

while and then they made me 1-A.

Q. Did they give you an opportunity to ex-

pound your views?

A. Yes, to a certain extent they did.

Q. To what extent?

A. Well, like I asked them why, and then they

started talking about all this kind of thing. [24]

Q. Did you get an opportunity to express your

views on why you felt you should be entitled to 1-0

or 4-E classification ?

A. Well, when I first came in, I told them I
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was entitled to 1-0, and for a few minutes they did

listen.

Q. Did you state the basis for your belief?

A. Yes, I did, that I was raised from childhood

on.

Q. As a what?

A. As a Jehovah's Witness.

Q. Did you tell them that your father and

mother were both Jehovah's Witnesses?

A. Yes, I did.

Q. And that you had been brought up in that

sect by your parents? A. That is correct.

Q. Did you bring the Bible with you ?

A. Yes, I did.

Q. Did you quote from any portion of the Bible?

A. No, sir, because they wouldn't let me do so.

Q. Did you use any expressions that are found

in the Bible as the basis for your belief?

A. Well, like I said, at my hearing I didn't

have much to say because every time I would say

something, they would bring up other points.

Q. What other points would they bring up? [25]

A. Well, when I tried to explain to them from

the Bible I believed this world was under a system

of the devil, because it wouldn't be under God, He
wouldn't permit wars; things like that, before I

could say anything, one person said, ^'"Wliy don't

you tell Truman he is a devil?" I mean speaking

like that. I would try to say something and they

would more or less misinterpret what I said.

Q. Isn't it a fact that you made a statement to
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the board to the effect that the Bible states, ''Thou

shalt not kill," and that is the basis of your objec-

tion? A. That's right.

Q. And you had an opportunity to make that

statement, did you not? A. Yes.

Q. Isn't it a fact that that is one of the bases

for your objection to the 1-A classification?

A. That is correct.

Q. That is the teaching in the Bible, that "Thou
shalt not kill"? A. That is correct.

Q. Isn't it a fact that at that hearing you had

an opportunity to present additional evidence?

A. All I could present was three pieces of paper

that, you know, that people would write concerning

my behavior in my company, and so forth, and

that's all they would take. [26]

i Q. Weren't there four letters, one from Mr.

Floyd Kite, Jr. ? A. Yes.

Q. And also one by Mr. Norman Walter?

A. Yes, there is one from him.

Q. And also one by Vemon C. Kern?

A. Yes.

Q. You also presented, I believe, a letter or a

copy of a letter signed by C. B. Gates?

A. Yes.

Q. General, U. S. Marine Corps?

A. That is correct.

Q. You had an opportunity to present each of

those documents?

A. Yes, at that particular time. I can't remem-

ber, like I say, how many there were. I thought
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there were three but actually those are all in there.

Q. You presented those letters as part of your

evidence to sustain your 1-0 classification?

A. That is correct.

Q. You did that?

A. That's right, and my background, and so

forth, like that.

Q. How long would you say that the hearing

took place? A. 15 minutes. [27]

Q. Did you have everything you wanted to say

at that time?

A. To an extent, yes, because, like I say, I

could talk only on certain points. If I would try to

present something on my belief, they would come

up with other things that weren't in the case.

Q. Those other things, would they have been

questions related to what you had stated to them ?

A. As I can remember, I would be talking and

one would say, "Well, this is right, this is the

organization that doesn't want to salute the Flag,'^

and like that. They always went off on different

points, not the point why I was a 4-E once and then

I was made a 1-A.

Q. At the time of the hearing, were you em-

ployed, Mr. Ashauer? A. Yes.

Q. Where were you employed ?

A. I believe I was employed as a mecha7iic

helper. It is on Burbank Boulevard, in North

Hollywood.

Q. Were you about that same period of time not

employed by General Motors ?
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A. That is correct.

Q. Chevrolet Division of General Motors?

A. That's right; when I first got out of school,

I worked there. [28]

Q. If I might refresh your recollection, at the

time you submitted your questionnaire to the draft

board, were you not employed at the General

Motors? A. That's right, I think so.

Q. Mr. Ashauer, I have got this photostatic copy

of your file. Let me show you pages 20 and 21. This

appears to be a pamphlet of the Jehovah Witness

sect, is that correct? A. That is correct.

Q. On page 21, here is another pamphlet, known
as the Watchtower. A. That's right.

Q. Were these offered by you to the draft board

at the time of the hearing, as near as you can

recall? A. Yes, I think so.

Q. In other words, you presented these to the

draft board at the time of your personal appearance

here? A. Well

Mr. Tietz: Let him examine the file.

The Witness: Well, I believe I did present some

things. I don't know when these were, but they did

accept these two.

Mr. Mitsumori: They did accept them?

Mr. Tietz: Suppose you examine it and see in

what connection those two sheets may have been

presented.

The Witness : Well, as I recollect now, they were

willing to take this jmrticular magazine, too, be-
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cause it is a thin [29] magazine and it doesn't take

up too much space, and it is Why Jehovah's Wit-

nesses are not Pacifists. They were willing to take

this one here, because it is a small booklet. The

others they refused to take because they took up

too much space in the file.

Q. (By Mr. Mitsumori) : How many pages

were the other pamplets you had submitted?

A. Oh, maybe 30 })ages in the book, just a small

one, and the other might have been 18 or 20.

Q. Contrary to the statement you gave on direct

examination, they did give you an opportunity to

present these two pamphlets?

A. Well, after I told them that I was going to

call up or I was going to write, and then when

they heard that, they figured they'd better take

some, so they did take some, those two pamphlets,

or maybe three or four. I am not positive what

it was.

Q. These pamphlets pretty well express the

views of your body? A. No.

Q. The Watchtower

A. The other two I had would have been better.

Q. They would have been better ?

A. They would have given quotations from the

Bible. I mean that is what they are actually for in

case of a draft or [30] something, a person can take

a look at the magazine to get a better understanding.

Q. Now, do you object to war in any form, par-

ticipating in war in any form?

A. Yes, I do.
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Q. Would you partici])ate in any warfare in

which the Jehovah state niiglit be involved?

A. Well, you could make all this a warfare, to

try to say you win a case, or something like that,

but actually not to go out and more or less kill any-

body, no.

Q. In other words, if, for example, if I may put

it this way to you, if Communists attempted to

destroy Jehovah's Witnesses, would you take arms

to combat them, to combat such a force as Com-

munism, to preserve the state of Jehovah?

A. No, sir, I wouldn't. The only time you could

do that would be, if you know the Bible back there

in the time when the Israelites were the chosen

people, they had a right to defend themselves be-

cause they were ruled by God, theocratic war.

Q. If God chose that Jehovah's Witnesses

should participate in theocratic w^ar, would you do

so?

A. I don't know^ exactly, no, because I wouldn't

know when there was

Q. Assuming that he did, God did, command

theocratic war?

A. I mean I don't understand what you mean

there.

Q. I mean if in the event the Jehovah's people

were [31] attacked, an evil force attempted to de-

stroy Jehovah's people, would you, as a Jehovah's

Witness, take arms to preserve your people and

your belief that you do believe in?

A. Well, I would have to say no, because it was
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at the time during the last war, they were all in

prison, too, under Hitler, and the people refused to

take up arms, so, therefore, they were put into con-

centration camps.

Q. But during the last war Jehovah's people

were not being attacked by Hitler.

A. Not necessarily like that, but it is like where

all they had to do was sign a piece of paper saying

he was the higher power and they refused to do that,

because they know there is only one power.

Q. It is your belief you would not participate

in any way, in any form, directly, or indirectly, is

it not ? A. That is correct.

Q. Even to the extent of participating in the

war effort in a civilian capacity, working in defense

industry ?

A. That is true because I consider if you are

working in a defense plant, you are making bullets,

and so forth, provided for men to use, but I would

be willing to do some other kind of work.

Q. AVere you aware General Motors is one of the

largest wartime contract holders ?

A. Yes, sir, but when I was working there, we

were [32] making cars for personal use for people.

They were not making any kind of war material.

Mr. Mitsumori : No further questions.



United States of America 39

(Testimony of Bernard Henry Ashauer.)

Redirect Examination

By Mr. Tietz

:

Q. Mr. Mitsmnori asked you about pages 20 and

21 of the exhibit. Did you notice whether or not

pages 20 and 21 included all the material that you

gave them in the two pamphlets called God and the

State and the Watchtower of February 1, 1951?

A. No. This is just a cover of the book, and so

is this.

Q. In other words, I understand by your answer

that page 21 is merely a cover of that issue of the

magazine? A. And so is this.

Q. And the last page? A. Correct.

Q. Page 25, if you will look at it, is the local

board version of what took place at this personal

appearance hearing of December 4, 1951, is it not?

A. Yes, it is.

Q. Mr. Mitsumori asked you whether or not it

was correct that at this hearing you stated that the

Bible says, '^Thou shalt not kill." [33]

A. That is correct.

Q. Later on he asked you whether or not you

objected to all kinds of participation in warfare?

A. That is correct.

Q. You said that was your position?

A. That is correct.

Q. In other words, your position is the 1-0 posi-

tion and not the 1-A-O position, is that correct?

A. That's right.

Q. Did you have a chance at this hearing to dis-
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cuss with them and explain the 1-0 position that

you took? A. This is before the

Q. The local board? A. No, I didn't

Mr. Tietz: You may cross-examine further.

Mr. Mitsumori: I don't l^elieve I have any fur-

ther questions.

The Court : You may step down.

(Witness excused.)

Mr. Tietz: That, your Honor, is the defendant's

case. I have no more testimony to offer.

At this time I wish to renew the motion that I

made at the close of the government's case and to

merely restate and not reargue the points I made

then. [34]

First, that the file itself shows from the appeal

statement made by the registrant that there was

prejudice exhibited at the personal appearance

hearing.

Second, his appeal statement shows that introduc-

tion of evidence at the personal appearance hearing-

was forbidden.

Three, that he was reclassified from class 4-E,

which had been given him on January 16, 1951, to

1-A on November 20, 1951, without any new evi-

dence to give the board jurisdiction.

The fourth point I made was that both the hear-

ing officer in his advisory opinion and the Attorney-

General in his recommendation to the appeal board

based the opinion in the first instance on something

else, and in the second instance on an illegal basis.
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namely, that since he believed in self-defense, he

couldn't (|ualify for a conscientious objector classi-

fication.

The fifth point I made was that the classification

in 1-A, after he had been given a 4-E, was an

arbitrary act, and the appeal board in sustaining

that point committed an arbitrary act.

Now, with the court's permission, I wish to add

a sixth point to that first grouj) of points. It

should properly have been made before. Somehow
I overlooked it. I ask the court to consider this

point, and that is that the file itself shows, and I

could add that the testimony of the witness cor-

roborates it, but it is not needed, the file itself is

sufficiently [35] self-explanatory to show that these

two pages, 20 to 21, are the only two documents

that explain his position authoritatively, which he

says is his position, and they refused them, they

did accept two of them because they were thin ones,

but they did not send them to the appeal board.

They sent only the cover sheet of one and the cover

sheet and back page of the other. I won't argue

that point now, although it is a new one. I will

argue it a little bit later in connection with the

four additional points I wish to present which grow

out of the defendant's testimony.

The Court: Let's dispose of the first group of

points. Your motion is denied. Now you can go

ahead and argue the other points.

Mr. Tietz : The first point is that at this personal

appearance hearing they did not permit him to

adequately and fully discuss the issues of the case.
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The Court: Now, Mr. Tietz, there are cases

which I have read which point out the fact that it

is phj^sically impossible for the local board to give

to these people all the time that they think they

are entitled to. There has to be some limitation.

Mr. Tietz: I agree.

The Court: Even in this court we don't give at-

torneys all the time they think they are entitled to

to argue points of law. The fact of the matter is

I can very easily say to you [36] now that I don 't

want to hear any more argument and cut you off.

Mr. Tietz: Your Honor would never do that.

The Court: I probably wouldn't, but I under-

stand some of the judges do.

Mr. Tietz: Oh, I think it is error if it is done

in that way and at that time. I think that counsel

has a right to have a hearing from a court.

The Court: But suppose I say to you, '^Mr.

Tietz, you are just arguing and rearguing matters

you have argued in other cases. I have held against

you in other cases and I don't want to hear this

argument any more."

Mr. Tietz : If I were trying to burden the court

and belabor the same point, repeat myself, then I

agree the court would be thoroughly right in saying,

"I am sick and tired of hearing J. B. Tietz." Your

Honor has never said it and I don't think he will.

I hope you don't have to.

(Further argument of counsel.)

Mr. Tietz: My next point is that he presented

them with two or three pamphlets and they utterly
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refused to receive them, to consider them. My
l)oint is they cairt do that. If he came to them with

a truckload of material, they could say, "You are

trying to swamj^ us and you are unreasonable," but

when he comes to them with two or three pamphlets

and says, "These explain my position," they should

receive them.

The Court : You hold that argument until tomor-

row morning [37] and we will find out from the

clerk w^iether or not he did present any other pam-

phlets. All we have so far is his testimony.

Mr. Tietz: That's very good. Now, shall I con-

tinue with another point ?

The Court: Y"es.

Mr. Tietz: My other point is—I have two more

points, but this is the next point—that when a

Selective Service local board member says to a

registrant, "I have three sons over there, there is

no reason why you shouldn't be there," he is not

exhibiting the judicial attitude that these men who

are sitting as judges should exhibit, and then when

another one leans over and points his finger at him

and says, "You are yellow"—that may be disputed

and now we have the opportunity to know% to have

him here.

The Court: Y^ou may continue those arguments

until we get the clerk here and we will have the

version of the clerk. All we have got is the testi-

mony of the defendant.

Mr. Tietz: That's all we have in our case. I did

not keep them from bringing in the board members.
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As a matter of fact, they called me up and said,

''Won't you please stipulate and not cause the gov-

ernment the expense," and I say, "Sure, I will be

accommodating. '

'

The Court: They probably did not know how

serious this was. [38]

Mr. Tietz: The last point I would like to pre-

sent and to argue, and if the court would like a

memorandum I would be happy to present one, is

this. When the hearing officer at the start of the

hearing lets him know that he will not be given the

information that is necessary for a man to have to

defend himself, the names of the people who said

these things about him so that he can point out if

it is true the man has a grudge against him or the

man doesn't know him, he doesn't know who his

accusers are, he is denied due process of law.

The Court : I think you have argued that before.

Mr. Tietz: That is by implication of the full

FBI report.

The Court: I don't think that the defendant is

entitled to see the report. He is entitled to, if he

asks for it, to have a resume of the information.

Mr. Tietz: That is within the Nugent decision.

What is a resume? If a resume doesn't give you

who says the things, how can you meet it?

The Court: I don't know whether a resume goes

that far.

Mr. Tietz: I am asking your Honor to decide,

when they didn't let him know who said these bad

things about him, he was not given a full resume.

The Court: I will rule against you on that. We
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will continue this until tomorrow morning at 10:00

o'clock. [39]

November 4, 1953, 10:00 A. M.

The Clerk : No. 23002, United States vs. Bernard

Henry Ashauer.

Mr. Tietz: Ready.

Mr. Mitsumori: Ready.

The Court : This other case will trail and we will

proceed with the Ashauer case.

Mr. Mitsumori : I believe yesterday, your Honor,

we concluded with my statement that I would have

the original file, Selective Service file of the de-

fendant, and also the clerk from that local board.

I have Mrs. Lewis here.

Will you please come forward and take the stand,

Mrs. Lewis?

MARY B. LEWIS
called as a witness herein by and on behalf of the

government, having been first duly sworn, was ex-

amined and testified as follows

:

The Clerk: Will you be seated, please, and state

your name?

The AVitness: Mrs. Mary B. Lewis. [40]

Direct Examination

By Mr. Mitsumori:

Q. Mrs. Lewis, will you please state your oc-

cupation ?

A. Well, I am clerk for Selective Service. I am
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in charge of the Local Board 83 records in Nortli

Hollywood.

Q. What are your duties, what is the nature of

your duties with Local Board 83?

A. Well, I have charge of all the girls that work

in that office, I have to keep them trained.

Q. Do you have supervision and control of the

files of all registrants with that Board ?

A. All the registrants' files in that Board are

under my jurisdiction, under my charge.

Q. Mrs. Lewis, you were requested by me to

bring with you the original file, the registrant's file.

Selective Service file, that is, of Bernard Henr}^

Ashauer. Did you bring the original Avith j^ou?

A. Yes.

Q. May I have it at this time?

A, Yes. (Handing file to Mr. Mitsumori.)

Mr. Mitsumori: I will ask the clerk at this time

to mark the original Selective Service file of Ber-

nard lienry Ashauer as Government's Exhibit 1-A.

The Court : It may be marked.

The Clerk: 1-A for identification, your [41]

Honor.

(Tlio file referred to was marked as Plain-

tiff's Exhibit No. 1-A for identification.)

Q. (By Mr. Mitsumori) : I hand you at this

time, Mrs. Lewis, the original file, Selective Service

file of Bernard Henry Ashauer. Is that the original

file kept in the custody of the local board which you

represent of the registrant? A. Yes, it is.

Q. Mrs. Lewis, will you open up the file? I
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will ask you at this time whether or not contained

in tlie file there are two pamphlets, namely, the

Watchtower, dated February 1, 1951, and also a

])am})hlet entitled God and the State? Are both

such pamphlets contained there?

A. Yes, these pamphlets are both in the file.

The Court : Are they complete pamphlets ?

The Witness: Yes, complete pamphlets.

The Court : Nothing has been deleted ?

The Witness: No. They are all here.

The Court: All right.

Q. (By Mr. Mitsumori) : Mrs. Lewis, I further

ask you what is the procedure of the board, the

practice of the board, when a registrant has ap-

pealed, the registrant's case has been appealed to

the appeal board.

Mr. Tietz: Object, your Honor. What was done

iu this particular case is what we are concerned

with. [42]

The Court: I don't think it is material what

they usually do. It is what they have done in this

particular case.

May I ask this witness a question?

Mr. Mitsumori : Yes. Go ahead.

The Court : Were you the clerk when the appeal

was perfected in this particular case ?

The Witness: I was not the clerk that did the

work. I was in charge of the file, in charge of the

records, but I was not the clerk that did the work.

The Court: Do you know of your own knowl-
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edge what part of the tile was sent to the appeal

board ?

The Witness: Yes, I do, because it is a custom

and a practice

The Court: I am not interested in the custom

and practice.

The Witness: I signed the form, and I myself

put this in an envelope and mailed it to the appeal

board.

The Court: When you put the original file in an

envelope and mailed it to the appeal board, were

the two pamphlets in question with the tile?

The Witness: They were.

Mr. Mitsumori: I have no further questions.

The Court: You have got another problem here,

I think. The only evidence before the court is the

statement of the defendant relative to what hap-

pened before the local board. When [43] you have

this \\itness on the stand, shouldn't you go into

that question?

Mr. Mitsumori: No.

Q. I will ask you, Mrs. Lewis, whether or not

you were present at any local board hearing at

w^hich time the registrant was present?

A. No.

Q. On or about the 4th day of December, 1951?

A . No. I was not present.

Q. AVho was the clerk of the local board at that

time? A. Ann Van Blaricon.

Q. Do you know whether or not she was present

of your own knowledge?
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A. Well, she is the one who wrote u]) the

meetings.

Q. Who wrote the minutes of the meetings?

A. Yes. She wouldn't be able to write up a sum-

mary of the happenings unless she was present.

Q. But you were not present? A. No.

Mr. Mitsumori: I have no further questions.

Cross-Examination

By Mr. Tietz:

Q. What did you say your present title is?

A. What was the question ? [44]

Mr. Tietz: Please read it.

(Question read.)

The Witness : I am a clerk for Selective Service.

I act as co-ordinator.

The Court: You are a clerk, but you are not

the clerk?

The Witness : All the girls in the office are clerks

and I am in charge.

The Court: There is one who is designated as

the clerk?

The Witness: Well, Ann Van Blaricon was the

clerk. We are all clerks.

The Court: Who has the official designation of

clerk ?

The Witness : Of clerk of this board ?

The Court: Yes.

The Witness: A girl by the name of Laura

Predzik. She was placed in charge of the ))oard

h
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edge what part of the file was sent to the appeal

board ?

The Witness: Yes, I do, because it is a custom

and a practice

Tlie Court: I am not interested in the custom

and practice.

The Witness: I signed the form, and I myself

put this in an envelope and mailed it to the appeal

board.

The Court: When you put the original file in an

envelope and mailed it to the appeal board, were

the two pamphlets in question with the file?

The Witness: They were.

Mr. Mitsumori: I have no further questions.

The Court: You have got another problem here,

I think. The only evidence before the court is the

statement of the defendant relative to what hap-

pened before the local board. When [43] you have

this witness on the stand, shouldn't you go into

that question?

Mr. Mitsumori: No.

Q. I will ask you, Mrs. Lewis, whether or not

you were present at any local board hearing at

which time the registrant was present?

A. No.

Q. On or about the 4th day of December, 1951?

A. No, T was not present.

Q. Who was the clerk of the local board at that

time? A. Ann Van Blaricon.

Q. Do you know whether or not she was present

of your own knowledge?
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A. Well, she is the one who wrote u]) the

meetings.

Q. Who w^rote the minutes of the meetings'?

A. Yes. She wouldn't be a])le to write up a sum-

mary of the happenings unless she was present.

Q. But you were not present? A. No.

Mr. Mitsumori: I have no further questions.

Cross-Examination

By Mr. Tietz:

Q. What did you say your present title is?

A. What was the question ? [44]

Mr. Tietz: Please read it.

(Question read.)

The Witness : I am a clerk for Selective Service.

I act as co-ordinator.

The Court: You are a clerk, but you are not

the clerk?

The Witness : All the girls in the office are clerks

and I am in charge.

The Court: There is one who is designated as

the clerk?

The Witness: Well, Ann Van Blaricon was the

clerk. We are all clerks.

The Court: Who has the official designation of

clerk ?

The Witness : Of clerk of this board ?

The Court: Yes.

The Witness: A girl by the name of Laura

Predzik. She was placed in charge of the board
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just about two weeks ago. In other words, I have

to designate girls to handle certain work.

The Court: I thought we were going to have

the clerk of the board who had knowledge of this

matter.

Mr. Mitsumori: I was under the impression we

did have such a party here, but I understand the

clerk is no longer with the board, that is the clerk

that was the clerk during the period in question,

that is during 1951 and 1952. Mrs. Lewis the co-

ordinator. She has supervision over all the [45]

clerks.

The Court: Well, I am satisfied with the testi-

mony relative to what was sent to the appeal board,

but we have a charge made by the defendant as to

w^hat they consider misconduct on the part of the

board members. I have no reason to disbelieve the

defendant. I am going to have to take his testimony

as he gave it unless there is some testimony to the

contrary. I supposed you w^ere going to have this

morning someone who would testify to what hap-

pened at the hearing. This witness can't.

Mr. Mitsumori: Our review of this case, your

Honor, is strictly confined to the record in the case.

We are certainly not required to and the law does

not require us to produce board members or to probe

into the mental processes of the board as to why

they did that or how they did it.

The Court: I am not trying to probe into the

mental processes, but do you mean to tell me when a

clerk of a board writes up a summary of proceed-
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iiigs before the local board that the defendant can't

come in and testify as to proceedings that were not

set forth in the summary? According to the smn-

mary that was filed in this case by the clerk or by

the local board, there w\is nothing here relative to

some of the testimony made by the defendant. Do

you think a member of a local board has a right to

say to a registrant, "You are yellow"? I think this

is a serious charge. I think there should be some

refutation in the record, if you can get some refu-

tation. [46]

Mr. Mitsumori: I don't know whether I am
going to be al)le to get it, your Honor.

The Court: This is a criminal case. If you don't

get it, it ma}^ raise a reasonable doul:)t and I wall

liave to find the defendant not guilty. This is not

a habeas corpus case where the burden is upon the

petitioner, but the burden here is upon the govern-

ment to establish beyond a reasonable doubt. If the

testimony of the defendant raises in the mind of

the court a reasonable doubt relative to the conduct

of the members of the board at the hearing, there

is nothing I can do except find the defendant not

guilty.

Mr. Mitsumori : Of course, the final step in this

case was not confined to what happened at the local

board. He was given a personal appearance hearing.

He was given an opportunity to present his facts.

He admitted that on cross-examination, that he was

given an opportunity to present evidence, reasonable

evidence, which he did, in the form of affidavits
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and letters from friends to support his position. He
was also given the opportunity of presenting those

two pamphlets, which he testified he did. On direct

examination he testified he was not given an op-

portunity to present any form of pamphlet, and yet

on cross-examination he admitted yes, he was given

an opportunity. I believe we went over the ques-

tion of whether or not he could submit a truckload

of pamphlets, also, at that time. After all, the regu-

lations specify that material that [47] can be pre-

sented by the registrant must be as concise as pos-

sible. Certainly the board has that discretion.

The Court: I am not talking about the material

at the present time. I am talking about the charge

made here that the local board was arbitrary in

the classification.

Mr. Mitsumori: Of course, the registrant after

the hearing had taken place and after he had been

classified 1-A by the local board, after the personal

appearance, he had the opportunity of appeal, which

he did, and he also had the presidential appeal. He
had two appeals from the local board hearing. The

question is whether or not the defendant was preju-

diced, substantially, that he was denied procedural

due process in his classification.

The Court: Mr. Tietz, the other day I rendered

an opinion in the Lynch case, I think it was, in

which I pointed out that the classification by the

appeal board was an entirely new classification and

I thought it corrected any errors that occurred and
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it didn't affect the substantial rights of the defend-

ant. Let's assiune, just for the purpose of argument,

that the local board was arbitrary, let's assume that

they made the statements the witness said that they

made. Nevertheless, they went ahead and made a

classification. There was an appeal and there w^as a

hearing before the hearing officer. The defendant

testified he did appear before the hearing officer.

The hearing officer reviewed the entire file, to-

gether W'ith the [48] additional information, made

his recommendation to the Department of Justice,

and the Department of Justice made the recom-

mendation to the appeal board, and the appeal board

followed that recommendation and reclassified him.

LTnder the Lynch case, is it material whether or not

the board was arbitrary?

Mr. Tietz: Yes, sir, for this reason. The regis-

trant is entitled to due process of law at every

step of the proceeding. He is entitled to a fair deal.

The Court : I understand that you like the Lynch

case.

Mr. Tietz: Oh, no.

The Court: You can't like part of it and dislike

another part.

Mr. Tietz: What your Honor did in the Lynch

case was to rely on the Eighth Circuit decision, and

that is the part that is bad, because it leads your

Honor astray on these other matters.

The Court: Since that time, Mr. Tietz, if I was

rewriting that, I have found two cases in the Ninth

Circuit that come to the same conclusion. I based
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my opinion upon the Tenth Circuit case, I think it

was, but, however, the Ninth Circuit says the same

thing.

Mr. Tietz: Not altogether. It is unquestionably

good law and it is the law in the Ninth Circuit, that

on questions of fact the decision of the appeal board

is final, unquestionably. However, the decision b}^

an appeal board can never cure [49] an illegality

below.

The Coui-t: Well, I disagree with you. If there

was something done by the local board that does

not affect the substantial rights of the defendant,

the decision of the appeal board is final and it wipes

out any defects. Now, however, the thing I was

interested in in this case is that all th(^ evidence

w^as not sent to the appeal board.

Mr. Tietz: That is one thing.

The Court: If the appeal board didn't have all

the evidence, then, of course, the decision of the

appeal board wouldn't wipe out the defect, if there

was a defect, in the local board. But it appears

now that the evidence did go up, although the record

didn't show it went up, but it appears the evi-

dence did go up.

Mr. Tietz: In the first place, I am not through

cross-examining, and it may not be a fact in the

Court's mind that it did go up. The Court may

have doubt about that.

The Court: Now you can proceed with your

examination.

Mr. Tietz: Thank you.
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Q. Your duties are to supervise the work of

how many boards? A. Five.

Q. Five boards. Those five boards have what

the social workers would call a case load of 35,000

registrants, don't they? [50]

A. The five boards, yes.

Q. This personal appearance hearing was on

December 4, 1951, wasn't it?

A. I haven't checked. On December 4, 1951?

Q. You were not present? A. No.

Q. On December 14, 1951, the cover sheet was

sent to the appeal board, right?

A. That's right.

Q. During the month of December, 1951, how
many appeals did you have any part in forwarding

to the appeal board, can you tell us ? A. ' No.

Q. Back in those days, you had quite a number
of appeals, did you not?

A. Well, we still do. I suppose wt had them,

yes.

Q. Didn't you have more appeals during that

month than almost any other month?

A. I wouldn't know that.

Q. Isn't that the month when the board started

the bookkeeping shift from 4-E to 1-0, and all these

young fellows were concerned about it?

A. I haven't checked that. We have other ap-

peals besides the 4-E and 1-0.

Q. How many appeals would you say you ha^e

had to look [51] over in the last two vears?
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A. Well, I have never counted them, so I

wouldn't know.

Q. Aren't any records kept of the number of

appeals that go up from these boards'?

A. We keep no record of the number that go

up, no.

Q. So you can't tell us whether there were 200

or 300 appeals from all these boards together out

of these 35,000 registrants?

A. I wouldn't have any idea how many went

up during that month. That seems like a large

number, but I never kept a record of it.

Q. When you look at this exhibit that is before

you, the original tile, can you see any place there

where you checked off by initial or any other way

the documents that actually went up to the appeal

board ?

A. No, because I don't check them off.

Q. You don't check off the documents that go

to the appeal board'?

A. No. I would have to look at every one, if I

did. That is the reason we would have a

Q. There is no way you can tell us that you kept

a record of what went to the appeal board or didn't

go?

A. I know we keep nothing out, the entire file is

mailed.

Q. That is the general practice? [52]

A. It was the practice in this case, also.

Q. You mean you actually did it in this case?

A. You mean sent the whole file?
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Q. Yes. A. Certainly, we did.

Q. Did you send what is called the out-file, the

secret interdepartmental communications ?

A. We have no secret out-file on this. When a

file is sent to the appeal board, the whole files goes

and we merely keep a copy of the 120.5 form. That

stays in the out-file, because we have to have a

record of where the file is. That is our record that

we have sent the file to the appeal board.

Q. You mentioned you do have an out-file. What
is this out-file?

A. It is just a charge-out sheet.

Q. A sheet?

A. Yes. It says "Out," and carries the name
and number of the registrant.

Q. And has a folder still on?

A. Not necessarily, no. The only thing it would

have in it would be that 120.

Q. How do you find this sheet called out-file?

A. Well, it is filed right where the file would be

filed if it was in the office.

Q. When a registrant comes to your office and

says, "I [53] want to make a copy of my file," do

you give him everything that is in the file so he can

copy it? A. Yes, we do.

Q. Do you know and does your file reflect

whether or not this defendant, Bernard Henry Ash-

auer, came to the office of your group of boards in

the fall of 1953 and asked to copy his file for his

lawyer ?
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A. I do not know. I have no record of whether

he did or did not.

Q. Isn't there any record of it there?

A. Well, this file, there is no record here, no, of

that.

Q. Aren't you required to keep the record of

the individual action in coming in and asking to

make a copy of his file ?

A. Not necessarily, no. Sometimes we do, some-

times the clerks do. It isn't required we make a

record that he came and asked for his file.

Q. Do you know whether or not there is a record

in your file that he came to the office and asked to

make a copy of the file?

A. I have no record of it in this file.

Q. Do you recall it was done?

A. No, I don't. I talk to so many.

Q. Do you know whether or not on the occasion

when he [54] came there and he was given the

file to copy, that certain portions of the file which

you have in front of you now, these two booklets,

were not in the file?

A. I don't ever remember of him coming there,

so I wouldn't know.

Q. That is what I am asking.

A. But these two booklets have been in the file

all the time. They have never been removed.

Q. Would you repeat that, please?

A. These two booklets have been in this file.

They have never been removed.
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Q. You can testify to that of your own knowl-

edge % A. Yes.

Q. Are you the only one that has access or con-

trol over the file?

A. Well, I am not, no, but my girls have been

instructed they are not to remove anything like

that from the file.

Q. Then you mean you have instructed them to

follow the regulations and not take anything out

of the file, is that right?

A. Certainly. They know that.

Q. Did 3"ou have anything to do with the photo-

static copy of this file?

A. With the photostatic copy of the file [55]

Q. With making it or ordering it?

A. No, I did not.

Q. You mean one of the girls takes care of it?

A. We mailed the file out for photostating.

Q. You mailed it out?

A. No, I don't know that I did, no. It might

have been mailed out by one of the girls. That I

don't know\ I don't remember who mailed it out.

It is entered on the back that it was mailed out.

Q. You are w^illing to testify of your own knowl-

edge these two pamphlets were in the file at all

times after December 4, 1951, is that right?

A. After December 4, 1951?

Q. Yes. A. Yes.

Q. And that is the date of the personal appear-

ance hearing? A. That's right.

Q. You haven't any doubt about that?
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A. No, I haven't.

Q. That they were there at all times'?

A. I have no doubts but w^hat they were there

at all times.

Q. Are these files kept in a locked file drawer?

A. Not until after they are—not all the files.

They [56] are after they are reported as delinquent,

then they are kept in a locked file.

Q. Before that, they are in a great mass of open

files? A. That's right.

Q. To which the clerk of the local board and

everybody in the office has access?

A. That's right.

Q. Wliere are these locked files?

A. They are right there in the office.

Q. Where all the other files are?

A. They are right there in the office wdth the

other files.

Q. Isn't it a fact when a person comes and asks

to see his file or the file of his client, that he is gen-

erally met with a statement, "It will take us a few

minutes to get the file in order " ? A. No.

Q. You have used that statement and nobody at

your board has used that statement?

A. No. We never have to get the files in order.

They are in order all the time, a continuous thing.

Q. You mean the file is always complete and

everything is in it that should be except the last

day or two mail, right? A. That's right. [57]

The Court: Any other questions.

Mr. Tietz: No.
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Mr. Mitsumori: No questions.

The Court: May this witness be excused?

Mr. Mitsumori: Yes.

Mr. Tietz : Yes.

The Court: You may step down.

(Witness excused.)

Mr. Tietz : The defendant requests permission to

reopen his case and take the stand again.

The Court: Well, just a minute now. Do you

have any other testimony?

Mr. Mitsumori : No, I have no other testimony. I

will offer Government's Exhibit 1-A into evidence.

The Court: It may be received in evidence.

Mr. Mitsumori: It is stipulated by counsel this

may be w^ithdrawn at the conclusion of these pro-

ceedings? Mr. Tietz has offered to place in the

photostatic copy of the file a full and accurate dupli-

cate copy of the Watchtower and the God and the

State pamphlet.

The Court: It may be withdrawn when Mr.

Tietz provides a copy of the enclosures.

Mr. Mitsumori: Very well.

The Clerk: It will be marked 1-A in [58] evi-

dence.

(The exhibit referred to was received in evi-

dence as Government's Exhibit No. 1-A.)

The Court: All right, Mr. Tietz, I will grant

your motion to reopen.

Mr. Tietz: Thank you. Mr. Ashauer, will you

take the stand again?
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BERNARD HENRY ASHAUER
the plaintiff herein, having been heretofore duly

sworn, resumed the stand and testified further as

follows

:

Direct Examination

By Mr. Tietz:

Q. Mr. Ashauer, I will hand you three small

pamphlets, about 5 by 6 inches in dimensions, with

a thickness each of about 1/8 of an inch, one entitled

Neutrality, one entitled Loyalty, one entitled Je-

hovah's Servants Defended, and ask you if you

can identify them.

A. These are the three books that I wanted to

have in my file and they were the ones that they re-

fused to put in.

Q. You mean at the personal appearance on De-

cember 4, 1951, before the local board?

A. That's right.

Q. Are those the exact ones or are those dupli-

cates, or what?

A. No, these are the exact ones, because I had

them [59] marked a little bit so if they would read

through them, they could see a few of the pencil

marks in there.

Q. Are they in the same condition, substantially,

that they were on the day that you offered them

to them ? A. Yes.

Q. All the pages are there, no pages added?

A. No.

Mr. Tietz : I ask that they be marked for identi-

fication as Defendant's Exhibits A, B, C
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The Clerk : It would be C, D, and E, your Honor.

The Court : C, D, and E, they may be marked.

The Clerk: Defendant's Exhibits C, D, and E
for identification, so marked.

(The pamphlets referred to were marked De-

fendant's Exhibits C, D, and E for identifica-

tion.)

Mr. Tietz: I ask that they be admitted in evi-

dence.

The Court

:

They may be received in evidence.

The Clerk: C, D, and E in evidence, so marked.

(The pamphlets referred to were received in

evidence and marked Grovernment's Exhibits C,

D, and E.)

Mr. Tietz: There is one other matter. May I

confer with my client *? He told me something and

I forget what it was.

The Court : All right.

(Short interruption.) [60]

Q. (By Mr. Tietz) : When you employed me to

act as your lawyer in this prosecution, I told you to

go to the local board office and make me an exact

copy of the file that they had there on you, didn't I?

A. That is correct.

Q. Did you go there ? A. Yes, I did.

Q. Did you see your file ? A. Yes, I did.

Q. I am going to hand to you Government's Ex-

hibit 1-A and ask you if this is what you saw when

you were there. Let me interrupt my own ques-
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tion. About what date did you go to the local board

to make this copy?

A. Well, that I don't know. It is the date I came

to your office and you told me to go down there the

next day to get the file ready.

Q. You came to me after you were indicted?

A. That is correct.

Q. It was some time in August, 1953, then.

A. Yes.

Q. Do you have in mind the question I asked you,

if that was the file that you found at the local

board?

A. I found everything in it but this here. When
I was there, they handed it to me piece by piece and

said I could copy what I had to have, and that I

had to return it piece by [61] piece. Then I was

speaking to this particular lady here and she turned

the file over like this and says if there is anything

else I would want, and I took what I thought I had

to have for you, and these booklets here I didn't

see. That is why I asked you if this was the file.

Q. When you say "these booklets here," will

you give us the names and pagination of them?

A. God and the State.

Q. What page is that? 20 and 21, isn't it?

A. This is 20, and the Watchtower is 21.

Mr. Tietz: You may cross-examine.

The Court: You say that the entire file wasn't

given you as a whole, it was given you piece by

piece or sheet by sheet?

The Witness: That is correct.
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The Court: Where were tlie sheets kept that

weren 't given to yon ?

The Witness: At first there was a girl that I

had to take them sheet ])y sheet, and then I went

up to this particular lady here and she had the file

like this and she turned the file over and said, "You
take out what you want and copy it, and as you

copy it, you bring it back to me."

The Court : Did you take the entire file ?

The Witness: No, I didn't. Piece by piece. She

would turn it over like this and I would say, ''I

w^ant this here.
'

'

The Court : How do you know that the two docu-

ments in [62] question were not in the file? You
say you never saw them.

The Witness: The file was like this. She would

be here and she would be turning them over like

this, and I would say, ''I would like to copy this,"

and she would say, "All right," and when I was

through I had to hand them back to her.

The Court: All right.

Cross-Examination

By Mr. Mitsumori:

Q. Mr. Ashauer, going back to December 4,

1951, the personal appearance before the board, you

stated you offered Defendant's Exhibit D, these

three pamphlets? A. Yes.

Q. You offered those to the members of the local

board, is that correct? A. That is correct.
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Q. Do you recall how you offered them when you

handed them to the local board and to whom?
A. Yes. When I was there at the local board

they told us, someone from our organization, ''If

you have something in your file that they could

read, it would be better for your case." So I had

pieces of paper, the affidavits, and I had these

particular books, because they do sort of explain

things that maybe I couldn't say as well, and like

I said, I knew that I only had 15 minutes there, so I

asked them if they would put [63] that in my file

so if it had to go on any further, it would be in

there, and they said no, they couldn't take that be-

cause it would be a little bit too bulky.

After I told them I thought it should be in

there and I was going to call our lawyer, one of

them said, "I think we'd better take these pieces

of paper," and I think they took the Watchtower

and this pamphlet with it, but I think the other

three they refused to take.

The Court: Did you offer all five pamphlets to-

gether at one time?

The Witness : To be perfectly true, I don't really

know. I offered some material when I was before

Mr. Friedman, and he accepted some of it.

The Court: Who is Mr. Friedman?

The Witness : He is the appeal officer.

The Court: The hearing officer?

The Witness : Yes.

The Court: Let's go back to the local board. You
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went before the local board and you had five of

these pamphlets?

The Witness: Right.

The Court : Your testimony is they accepted two

and refused to accept three?

The Witness: I think so.

Mr. Mitsumori: Your Honor, he testified he

wasn't sure how many he had. [64]

The Coui't : What I am trying to find out is, did

you present all five to the local board?

The Witness: Well, as far as I can recollect.

I like to say the truth. Yes, I think I did.

The Court: You don't know?

The Witness: Well, yes, I was up there, and as

I can recollect there was five, and then when I went

up before Mr. Friedman, I had some more.

The Court: Let's forget Mr. Friedman. I will

come to him in a minute. You had five. Did you

give the five into the hands of the local board ?

The Witness: Yes, I did.

The Court: Did they examine the five?

The Witness: No, they didn't. They just says,

*'Well, we will take these." Then when I mentioned

his name, they said, ''We better take these pieces

of paper," and they took the affidavits and two

booklets.

The Court: What about the other three?

The Witness: They said, "You can take these

home with you again. They will make the file too

thick."

The Court: When you went before the hearing
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officer, Mr. Friedman, did you again offer these

pamphlets to Mr. Friedman?

The Witness : No, I did not. I just offered him

some affidavits.

The Court: You didn't offer the pamphlets to

Mr. Friedman? [65]

The Witness : No.

The Court : But you offered him some affidavits ?

The Witness: That's right, and he took them.

The Court: Mr. Friedman did not refuse to ac-

cept the pamphlets'?

The Witness: No, he did not.

Q. (By Mr. Mitsumori) : Mr. Ashauer, you said

that you submitted five documents at the time of the

local board hearing, is that correct? A. Yes.

Q. Among those five documents, what constituted

those letters and affidavits from your supporting

friends and those which constituted pamphlets and

books?

A. I don't know what you mean.

Q. How many letters or affidavits and how many
Iwoks did you take with you at the time of the local

board hearing?

A. Well, as I can recollect, I think there were

three affidavits and those particular booklets [^QQ^

there.

Q. These three books here ?

A. That is correct.

Q. How about the two that are contained in the

file, the Watch tower and God and the State, when

did you submit them ?
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A. Well, as I can recollect, I think I had them

at the same time.

Q. And you had more than five documents ?

A. Well, yes, I guess so, if you want to call it

that.

Q. You had eight. In fact, you submitted four

letters and affidavits from supi3orting friends.

A. Well, they are in the file, yes, there are quite

a few. Like I said, I can't remember if I gave them

three at that particular time and then I had some

when I had to go before the Appeal Board and I

gave some. Like I say, it has been a year or so back.

Q. How many times would you say you made

visits to the local board since you were classified

1-A by the local board ]3ack in 1951, including the

local board hearing'?

A. Well, I had 4-E, and I got that right away.

Then I was made 1-A. Then I went there for my
23ersonal hearing, and I had my hearing, and I gave

my evidence, and then I went before Mr. Friedman,

and just went up the line. I guess it was only once.

Q. You only made one trip to the local [67]

board ?

A. And then, like I say, for the file, so it is twice,

I believe.

Q. Where have these three pamphlets been kept

since 1951, December, 1951? A. In my house.

Q. Are you positive that those are the same

pamphlets that you had? A. Absolutely.

Q. You are absolutely sure of that?

A. Yes, I am.
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Q. Can you tell us, as nearly as you can recall,

what board member refused to accept those three

documents, three pamphlets, and what he said to

you?

A. Yes, I could. There were three of them sit-

ting there and one gentleman was doing all the talk-

ing. He was kind of an elderly man. I think his

name is on the draft card. He is the one that done

the signing. He said it would just make the file too

full and he couldn't put them in the file.

Q. What did he say when you submitted the

Watchtower and God and the State, those two

pamphlets ?

A. Like I say again, when I told him I was going

to call Mr. Covington, the other gentleman, he says,

'

' Well, I think we better take these for the file.
'

'

Q. They did take those in the file? [68]

A. They took those in the file when I said I was

going to call the lawyer.

Q. They told you they didn't want to take them

because they were bulky, is that correct?

A. That is correct.

Q. You stated sometime after you were indicted

you were instructed by Mr. Tietz, your attorney, to

go down to the local board ?

A. That is correct.

Q. To examine your file, copy pertinent portions

of the file? A. That is correct.

Q. What part of the file did you examine spe-

cifically now? By examining the original file before
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you, will you tell us what specific documents you

copied and that you reported back to Mr. Tietz ?

A. Yes, I can give them all to you.

Q. Which ones did you look at ?

A. This one here—I took a look at all of them,

as far as that goes, and I copied this one here, and

this one, this Selective Service System, personal ap-

pearance, and then, like I said, I went through the

file like this, and he told me to take the most impor-

tant ones out that would pertain to the file and to

the members of the Appeal Board.

Q. And is your testimony you didn't see the

Watchtower [69] and God and the State'?

A. That is correct.

Q. Did you look for them I

A. No, I didn't exactly look for them, but an

object like this I am sure I would remember it when

the file w^as turned over page by page.

Q. But you weren't looking for those two docu-

ments, were you? A. No.

Q. You are not positive whether they were in

there or not then?

A. Well, as far as that, like I said, I didn't see

them in there, no.

Mr. Mitsumori: No further question.

The Court: Any other questions'?

Mr. Tietz : None, your Honor.

The Court : You may step down.

(Witness excused.)

Mr. Tietz: We have no objection to the govern-
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ment calling board members or any other available

persons who were present to testify concerning the

matters that transpired at the hearing.

The Court: Do you want to attempt to get in

touch with any individual board members ?

Mr. Mitsumori: If the court wishes that I have

a board [70] member here, I will try to make such

arrangements to do so, but I don't know whether it

is necessary.

The Court: I am satisfied that if I hold against

the defendant, hold he is guilty, there will be an

appeal. In case there is an appeal, you have got the

testimony of the defendant. There is no reason to

say the defendant is not telling the truth. I don't

know. I have nothing to justify such a statement

as that. He is presumed to speak the truth. Then we

have in the record only the statement made by the

defendant. If the matter goes up on appeal, I would

think it would think it would be important to have

a statement from the board member as to what ac-

tually happened.

Mr. Mitsumori : I will arrange to have one board

member. Will one be sufficient, Mr. Tietz?

The Court: You are not doing it for Mr. Tietz

or for me. You are doing it for your record. Now,

you make your record, because you will have to

stand upon your record when it goes on appeal.

Mr. Mitsumori: This is a criminal proceeding.

Of course, on the other hand, too, your Honor, in

this type of a case we are merely confined, as well

established bv the case law, to the record in the case.
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this court sit as the appeal board or the local board.

The Court: I am not going outside the record

except [71] this, that if a defendant comes into

court and says, "Sure, that is the record, but that

is not the entire record. We presented something

that is not in the record," then I certainly have a

right to go into that matter, do I notf

Mr. Mitsumori: You mean some other matters,

your Honor, that have been presented outside of the

record ?

The Court: We have got two problems that the

court will have to decide. One problem is whether

or not the board acted arbitrarily. Assuming it did

act arbitrarily, then whether or not that has any

effect u})on the substantial rights of this defendant.

The second problem is whether or not the board

refused to receive the evidence as offered by the

defendant. Now, it would seem to me if a registrant

goes in to the local board and produces certain rec-

ords and says, "I want this as part of the file,"

unless there is some pretty good reason, it should

be made a part of the file. If they did make it a

part of the file and it was never considered by the

appeal board, then I don't think the decision of the

appeal board w^ould be binding, would be final. As
far as I am concerned, I can decide this case upon

the evidence before me, but I think for the benefit

of the record that you really ought to get a member
of the board here to testify to what actually hap-

pened at this hearing. At least you can get a con-

flict of the evidence.
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Mr. Mitsumori : Well, yes. [72]

The Court: Maybe. I don't know.

All right, I will continue the matter to 10:00

o 'clock tomorrow morning and trust you will be able

to have a member of the board here.

(Whereupon, at 4 :00 o'clock p.m., an adjourn-

ment was taken until 10:00 o'clock a.m., No-

vember 5, 1953.) [73]

September 24, 1953—10:00 A.M.

The Clerk : No. 23002, United States vs. Ashauer,

further trial.

Mr. Mitsumori: We are ready to proceed, your

Honor.

The Court : You may proceed.

Mr. Mitsumori: Mr. Pattison.

ANDREW K. PATTISON
called as a witness by and on behalf of the govern-

ment, having been first duly sworn, was examined

and testified as follows:

The Clerk: Will you be seated, please? Will

you please state your name?

The Witness: Andrew K. Pattison, P-a-t-t-i-

s-o-n.

Direct Examination

By Mr. Mitsumori:

Q. What is your business or occupation?

A. Real estate investments.

Q. You are a member of the local Board 83,

are you not? A. That's right.
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Q. InBurbank?

A. North Hollywood at the present time.

Q. How long have you been a board member of

that local board ^. A. I believe five years. [75]

Q. Were you a member during December, 1951 %

A. Yes.

Q. Will you please tell the court what the nature

of your duty is as a board member of that parti-

cular local board?

A. Well, we are to classify the registrants as to

their classification, with regard to going into the

Army, and we do that on the questionnaire that they

fill out and the facts that are brought up before us,

and one thing and another.

Q. Do you also conduct hearings before your

board? A. Yes, we do.

Q. You sit as board members? A. Yes.

Q. AVhen a registrant requests a personal ap-

pearance, do you not? A. That's right.

Q. Do you recall at this time, Mr. Pattison,

whether or not a registrant in your board by the

name of Bernard Henry Ashauer came before you

and the members of your board for a personal ap-

pearance hearing on or about December 4, 1951?

A. Well, I couldn't recall it, no. It is two years

ago. I wouldn't be able to recall that only by the

records that would be available. I couldn't re-

member that. [76]

Q. If I showed you a copy or the original

minutes of the board meeting of that day, would that

refresh vour recollection? A. Yes.
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Q. I will show you the original selective service

file of Bernard Henry Ashauer, page 25 of the file,

which is designated personal appearance, Bernard

Henry Ashauer, Selective Service, December 4, 1951,

and at the top board members present, and a Mr.

Pattison is listed. Are you that Mr. Pattison?

A. Yes, I am.

Q. Will you examine that page, Mr. Pattison,

and I will ask you whether it would refresh your

recollection as to the hearing and the appearances

there.

A. Well, yes. I would say that is right. We were

all present.

Q. Does the minute reflect correctly, as nearly

as you can recall, what took place at the personal

appearance ?

A. Well, no. I wouldn't say I could remember

everything that took place at that time. We have

12,000 names to go over and all kinds of personal

appearances, and over a period of years I can't

remember exactly what took place, no.

Q. You wouldn't remember the defendant on

trial in this case, would you?

A. Well, I wouldn't swear to it. No, I don't be-

lieve [77] so.

Q. How many personal appearances have 3^ou

sat in on, Mr. Pattison, during the course of your

service with the local board?

A. Maybe an average of probably maybe 50 a

year for five years, probably 250, I would say, a
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rough guess of 250, maybe 300. That is not persons,

that is days. During each one of those days we

might have had as many as five or ten people.

Q. When a registrant appears before the board

for a personal appearance, would you tell the Court

how the hearings are generally conducted %

A. The first thing the chairman

Mr. Tietz: If the Court please, I do not think

we are so much concerned with the general practice

as we are with what happened to this particular

registrant.

The Court: Overruled. He may answer.

The Witness: At this particular session, Mr.

Douglas, who was the chairman at that time, he

generally swears in the registrant. After that, why,

he calls him by name and tells him to tell his story.

Q. (By Mr. Mitsumori) : Who was present at

the personal appearance hearings besides the board

members'? A. The clerk.

Q. The clerk? [78]

A. At that time it was Ann Van Blaricon.

Q. She is no longer clerk'? A. No.

Q. And who usually conducts the hearing'?

A. Generally the chairman does. They ask, the

registrant tells his story. After he gets through, any

one of the other members might ask him a question.

Q. Is the registrant generally advised in any

manner by the local board'?

A. If he is appealing his case, we tell him when

he is through, if there is anything else he wants to

put in the file in the way of letters, writing, or any
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other thing that might help him, he must get it in

the file, because if it goes to the appeal board, the

file is the only thing that they go by, that is not a

personal appearance.

Q. To your knowledge, from your experience as

a board member and having sat through many
board hearings, as you have testified, has the board

at any time refused, to your knowledge, to accept

jDamphlets, books, or any writings that would be

offered by the registrant ? A. No, we have not.

Mr. Tietz: I am objectmg, your Honor, to the

line of questioning that goes to the usual practice

and I would like a continuing objection.

The Court : You may have a continuing objection

and the [79] same ruling. Overruled. We have

here a witness who, because of the number of cases,

cannot recollect.

Mr. Tietz: I beg your pardon? I did not hear.

The Court: We have here a situation where the

wdtness, because of the number of cases the local

board handles, cannot recollect distinctly eacli in-

dividual case.

Mr. Tietz : I realize the difficulty.

The Court : That is natural.

Mr. Mitsumori: We are only trying to help out

the court.

The Court: When I was in Internal Revenue, I

used to say 1 only knew two classes of employees,

the very good and the very bad. The general run of

employees I never knew. They had to do something

to attract my attention. If anything happened to
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attract this witness' attention, he would probably

remember it, but if there wasn't anything out of the

ordinary, he wouldn't remember. So your objection

is overruled. I think this is the best evidence we

can get.

Mr. Tietz : I object, of course, as to the relevancy

and competency. That it may be the best is another

matter, your Honor.

The Court: Objection overruled. Will you read

the question, the last question?

(Question read.)

The Court : Now will you read the answer, if

there was an answer? [80]

(Answer read.)

Q. (By Mr. Mitsumori) : Do you recall, Mr.

Pattison, to your knowledge, from sitting as a board

member, where any board member has made any

derogatory statements or an accusatory statement as

to the state of mind or the character of the regis-

trant? A. No.

Mr. Mitsumori: I have no further questions.

Cross-Examination

By Mr. Tietz

:

Q. You have been asked a number of questions

concerning the usual iDrocedure and conduct of these

appearances before the local board by registrants.

You have told us that you have attended perhaps

250 appearances, multiplied perhaps by five or ten
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each day. Am I correct in my figures that there

have been 50 of these days a year for five years'?

A. That is once a week, isn't it, 50 a year?

The Court: Approximately.

The Witness: That is what I meant, that's right.

Q. (By Mr. Tietz) : And you had five to ton of

them a day?

A. No, I didn't say five to ten. Sometimes as

many as ten. Sometimes only one.

Q. So there is a minimum of 250 of these ap-

pearances [81] and there might be as many as 500

or 1000 of them, the appearances that you have

had in the 5-year period?

A. Could be, yes. I don't want to make a state-

ment of the exact amount l)ut, of course, that is

approximately it.

Q. We are dealing with approximations.

A. That's right.

Q. Can you give us an approximation of al^out

how many of them were Jehovah's Witnesses?

A. No, sir, I couldn't.

Q. Are they more numerous than any other

identifiable group at the personal appearances ?

A. No, I don't believe they are.

Q. Are there many of them ?

A. Yes, there are quite a few of them.

Q. Would you say that of the total number over

all these years you have had perhaps 50 of them?

A. I wouldn't say without going out and check-

ing over the records before I would make that

statement.
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Q. But it does stay in your mind that you have

had a considerable number ? A. Yes, we have.

Q. Can you recall anything of this personal ap-

pearance of Bernard Ashauer after looking at the

file?

A. No, I can't recall that exact meeting, no.

Q. If I gave you some pamphlets, one entitled

God and [82] the State, a 32-page pamphlet, one

a little magazine entitled The Watchtower, dated

February 1, 1951, if you looked at them, would

they mean anything to you?

A. Well, I have seen a great many of these

Watchtower magazines, yes. I don't know^ how
many of these other. I wouldn't know whether I

have seen any of them, but I have seen that Watch-

tower magazine a great many times, yes.

Q. Can you recall if you ever saw either of these

two before December 4, 1951?

A. I have seen them in practically every file of

a Jehovah's Witness, that is about all I can say.

I can't say any individual one, but they are gen-

erally in all the files of Jehovah's Witnesses.

Q. Have you seen other pamphlets or little maga-

zines other than these in Jehovah's Witnesses files?

A. I don't know whether I have or not.

Q. What makes you believe that you saw those

two?

A. The Watchtower is one that they sell on the

corner, that is one that looms up more than any

one in my mind. That is the reason I say that, be-
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cause it stands out more. I have seen that a great

many times.

Q. Do you recall if there is anything unique or

significant about that particular one that is before

you, dated February 1, 1951? A. No. [83]

Q. It says in its front it is a semi-monthly publi-

cation. Do you recall whether you have seen more

than one different issue?

A. You mean do I read the dates on each one of

them ?

Q. Yes. A. No, I don't.

Q. Do you read what is in them?

A. I have gone through them, but I can't say I

made a study, no.

Q. Have you gone through every one that has

been handed to you? A. No.

Q. You mean that some of these that have been

handed to you, you haven't gone through?

A. I haven't read them, that is correct.

Q. Can you tell us whether or not you read that

particular one?

A. No, sir, I could not tell you that.

Q. When I say that particular one, I mean that

issue of February 1, 1951.

A. No. I am sorry. I didn't read the dates on

that, no.

The Court: Can you look at the document and

tell us whether or not you have ever read it ?

The Witness: Well, he mentions the date on it.

I don't [84] know whether I ever read that issue

there.
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The Court : Look on the inside and see what the

inside says.

The Witness: But I have read

The Court: The (juestion is, have you ever read

that document as a whole.

The Witness : With the name Watchtower on the

outside, yes, I have read one of them.

The Court: This is a publication which is pulv

lished semi-monthly or twice a month.

The Witness : Yes, sir.

The Court: Now, whether you have ever read

one is not the question. The question is, have you

read this particular one.

The Witness: Well, I don't know whether I

have or not.

The Court: Can't you look at it and say whether

or not you recollect any of the contents?

The Witness: No.

Mr. Mitsumori: Your Honor, I am going to ob-

ject to further questioning along the lines of whether

or not the board member read this particular issue.

I don't think it is relevant in this case. I think

counsel is attempting to lay a foundation to probe

into the mental processes of the local board member,

which goes to the question of classification.

The Court: I think it is a more serious problem

than [85] that. If a registrant comes before a board

and presents affidavits, publications, is the board

supposed to read them % They certify the}^ have con-

sidered them. Can they consider them without read-

ing them? Is it a duty of the board to consider
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everything that is presented by the registrant. If it

is, about all the board would do is read. Is it

necessary ?

The Witness: We read all letters.

The Court: And affidavits'?

The Witness : Yes.

The Court: But you don't read all pamphlets?

The Witness : We don 't read every one of them,

no. We wouldn't have time to read them all.

The Court : You may continue.

Q. (By Mr. Tietz) : Then you are reasonably

certain, to the best of your recollection, that you

have never read that particular one that is in front

of you"?

A. I won't say yes, whether I have or haven't. I

just can't answer that question.

Q. You want to help us. Have you ever read

any publication of the Watchtower dated February

1, 1951? A. I don't know.

Mr. Mitsumori : He said, your Honor, he couldn't

recall whether he read it or not.

The Court: He says he doesn't know.

Mr. Mitsumori: He says he couldn't recall

whether he [86] did read or didn't read that par-

ticular issue. Counsel is merely repeating the ques-

tion.

Q. (By Mr. Tietz) : Now, may I present to the

witness for his inspection Exhibit D, consisting of

three publications called Loyalty, Neutrality

The Clerk: C, D, and E, Mr. Tietz.

Mr. Tietz: D bears the clerk's stamp. Oh, yes,
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they all bear the stamp right upon the publication.

I will withdraw what I have said and reframe the

question, with the court's permission.

Q. I will present to the witness, then, Exhibit C,

which is entitled Jehovah's Servants Defended, Ex-

hibit D, which is entitled Loyalty, and E, which is

entitled Neutrality. Will you please look these over ?

A. All right.

Q. You have had an opportunity now, Mr. Patti-

son, to look over these pamphlets. Are they at all

familiar to you ?

A. No, I can't say that the)^ are.

Q. Are they either familiar or unfamiliar to you

in the same sense that the other two publications, the

Watchtower of February 1, 1951, and the other one,

God and the State, are?

A. They are just not familiar, that's all. I don't

know in what connection they are not familiar, but

they are not familiar. [87]

Q. Do you recall if you have ever seen anything

like that ? A. Yes, it is possible that I have.

Q. Do you recall that you have ever read any

part of those*?

A. No, I can't say that I can recall.

Q. Do you know that the defendant in this case

says that at the personal appearance that he had

with the local board on December 4, 1951, he offered

some things to the board and the board received

some but wouldn't receive others? Do you know

that he claims that? A. Well, does he?
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Q. I am asking you if yon know that is a claim

that he is making ?

A. I believe Mr. Mitsumori made that state-

ment, yes.

Q. You knew when you came here that he

claimed some things were accepted by the board and

other things were refused by the board?

A. Yes.

Q. Isn't it a fact that at this particular meeting

one of your board members named Pattison did al-

most all the talking?

A. I don't believe that is a fact, no. In fact,

it is not a fact, I will say that.

Q. At this particular meeting? [88]

A. That's right, or at any meeting, do I do all

the talking.

Q. I am sorry. You are Mr. Pattison.

A. Yes, sir.

Q. I take all that back. I didn't mean you. So

far you gentlemen are just names to me and I got

my notes switched. I am referring to Mr. Tippet,

T-i-p-p-e-t. What I asked you about Mr. Pattison I

mean to refer to Mr. Tippet. Isn't it a fact that at

this meeting he did most of the talking?

A. At this meeting, I wouldn't say, but I will

go back to generally again. Generally he doesn't.

When Mr. Douglas is there, he was the chairman.

He is not on the board any more, but at this time

he was.

Q. Who isn't on the board any more?
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A. Mr. Douglas.

Q. Who is the chairman now*?

A. Right now I am acting as chairman.

Q. Did Mr. Pattison at that time have three

sons in the service? A. He did not.

The Coui^ : This is Mr. Pattison.

The Witness: I only had one in the service.

Q. (By Mr. Tietz) : Did Mr. Tippet at that

time have three sons in the service? [89]

A. 1 can't tell you whether he did or not.

Q. Have you ever heard him make such a state-

ment ?

A. I think all of us had sons in the service. At

least I had one, and I am sure Mr. Tippet had one

and I think Mr. Douglas did, but I can't tell you

how many. I don't know.

Q. Was anything said at this meeting about

Jehovah's Witnesses and the Flag salute?

A. I couldn't say.

Q. Do you recall at about this time there was

another Ashauer that had a hearing before your

board somewhat similar to this one, that it was an

appearance before the local board?

A. I don't recall the names. I would have to

check the records to see if that is the case.

Q. If I were to tell you that this defendant

Bernard Ashauer has a brother named Rex Ashauer

and he had an appearance before the local board

a couple of months after this one, would that re-

fresh your recollection? A. No, it wouldn't.

Q. Has there ever been a time when your board
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wouldn't let the registrant proceed to read from

the Bible he said he wanted to read, or to present

books he said he wanted to present '^

A. No, I don't believe so. We generally en-

courage them to present all the things they can, but

I don't believe [90] we ever stopped them from

stating their story.

The Court : Do you limit them as to time ?

The Witness: I mean we don't stay there all

day, no. If they got off the subject, no, but we

generally give as much as an hour. We have had

them as long as an hour, I know that.

The Court: If a man comes in and wants to

read to you portions of the Scriptures he thinks are

pertinent, do you sit there and let him read as long

as he wants to read'?

The Witness : No, not as long as he wants to. We
would stop him if he started on some sort of reading

books like that. Naturall.v, we would stop them.

But we generally let them—if there is any short

paragraph in some book they want to read, we let

them read it. We wouldn't take the time to read a

whole book, no.

Q. (By Mr. Tietz) : Have you looked at the

records that you are required to keep, your office is

required to keep, of what happened on this day?

A. No, I haven't. I haven't had time to go

over this file. I didn't know anything about this

until last night. I just got here about 15 minutes

before court. I haven't had time to get it.

Q. Have you any way of knowing how many
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registrants you heard on these appearances before

the local board on this day, December 4, 1951 ?

A. No. I would not know without checking. [91]

Q. Do you know whether you set any arbitrary

time limitation on these appearances on this day?

A. No, I wouldn't.

Q. Do you know whether or not you set any ar-

bitrary, meaning a definite time limitation on this

particular defendant on this day? A. No.

Q. Do you mean, as far as you can recall, if he

wanted to discuss the matter for an hour, you would

have given him as much as an hour?

A. We have given registrants as much as an

hour, that is correct.

Q. Is that true, that you have given them as

much as an hour on days when you have had, say,

as many as ten, or a considerable number?

A. No. You would know that we wouldn't be

there ten hours.

Q. What is the most you have ever been at

these personal appearance hearings, how many
hours at a stretch?

A. You mean for appearances only?

Q. Yes, solely for that.

A. Oh, possibly four hours.

Q. Is that the maximum that you have handled

these appearances in any one day?

A. We stay until we get through. We get there

about [92] 9:00 o'clock in the morning. We leave

when we get finished. Whether it is 11:00 o'clock,

12:00 o'clock or 2:00 o'clock, or whatever time it is.
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Q. Have you any way of telling, by looking at

your records, how much time was given to this par-

ticular defendant? A. No, I don't believe so.

Q. For all you know, it might be rather short?

A. It could have been.

Q. If he wanted to discuss what was already in

the file, could you have said to him, "A¥e know that.

Just give us something new"?
A. I don't believe so, no.

Q. What is your procedure when a registrant

wants to go over a matter that is already in the file ?

A. Should I say what our procedure is gen-

erally ?

The Court : That is the question.

Mr. Tietz: I am opening the door.

The Witness: What was it again?

Mr. Tietz: I beg your pardon?

The Witness: What was the question, now?

Mr. Tietz : Will you please read it ?

The Court: Read the question.

(Question read.)

The Witness: Well, I don't know exactly what

you mean by that. If he already has a letter in

there, and you mean [93] to allow him to read it

again, is that what you mean?

Q. (By Mr. Tietz) : No. Suppose he comes to

you and he says, ''You gave me a 4-E on the basis

of what I told you on Form 150 and all the other

material, and now all of a sudden, out of a clear
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sky, you give mo a 1-A. What is the matter with

my material? I feel the same way." What do you

do then?

A. Well, then we check it over. We would.

Q. Will you check over this file and will you see

if he has something in there on which you changed

him from the 4-E to the 1-A?

Mr. Mitsumori: I will object to that question.

The Court: Sustained.

Mr. Tietz : Your Honor

The Court: I don't think it makes any differ-

ence. I think the board has the right to change the

classification any time.

Mr. Tietz: No, your Honor. I think if he, on

the basis of some fact that is not a fact, he says that

is the reason

The Court: Objection sustained. I don't think

it is material.

Q. (By Mr. Tietz) : Are you able to tell us at

this time why this registrant was changed from 4-E

to 1-A?

Mr. Mitsumori: Same objection, your Honor.

The Court: Same ruling. The cases point out

and the [94] regulations point out that it is the duty

of the board to keep acquainted with the files, to go

over the files, and if there is a change of condition,

either b}^ the registrant himself, or some other

change, they can reclassify. Now, after reclassi-

fication, the registrant has a right to come in and

qustion the reclassification. I don't think he has a

right to question why.
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Q. (By Mr. Tietz) : Do you recall that this

registrant came in and questioned the change from

4-Etol-A'? A. No.

Q. You don't recall that?

A. I am sorry, but I can't remember something

that took place two years ago.

Q. I agree with that.

A. My memory isn't that good.

Mr. Mitsumori : I believe Mr. Pattison has testi-

fied he could not recall the details of that particular

personal appearance, because he had held so many
during the course of the 5-year period, and therefore,

he was merely testifying as to the general practice

and procedure.

The Witness: That's all I can do. I can't re-

member each individual one. I don't believe any-

body else could.

Q. (By Mr. Tietz) : Records are kept of what

is done, are they not?

A. That's right. That is the only thing I could

go by [95] in this case.

Q. Aren't there records, in addition to what you

have before you?

A. No. We have no secret records.

Q. Don't you have minutes of the meetings'?

A. It is right in there. Anything that pertains

to the meeting is in the file.

Q. Am I to understand you do not keep a Form
112 minutes, other than the minutes that are on the

back of page 8?
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A. Not unless the office does. Our file is all we
go by.

Q. Don't you know that the regulations require

that? You mean if there are such records, you

don't know?

A. Yes, I guess that is the answer.

Mr. Tietz: That's all. You may examine.

The Witness: Are you through with me?
Mr. Mitsumori: No. Does your Honor wish to

question the witness ?

The Court : No. I am through. May this witness

be excused?

Mr. Tietz: Yes, except I desire to put the de-

fendant back on for rebuttal.

The Court: Maybe you had better stay here

until after w^e have the defendant on the stand. It

might refresh your [96] recollection.

(Witness withdrawn.

)

BERNARD HENRY ASHAUER
recalled as a witness in his own behalf in rebuttal,

was examined and testified as follows:

Direct Examination

By Mr. Tietz:

Q. You have heard the testimony of the board

member, Mr. Pattison, about the conduct of the ap-

pearance before the local board given you on De-

cember 4, 1951? A. That is correct.

Q. Do you recollect Mr. Pattison being at that

meeting? A. Yes.
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Q. Do you recollect what part, if any, he took in

the discussion ?

A. Well, of the three board members, the one

that did all the talking, I would say, not all. but

—

well, most of it, was Mr. Tippet.

Q. How much pai-t did Mr. Pattison take in itf

A. Well, he asked a few questions, and Mr.

Douglas asked a few questions, but actually most

of the speaking was done by Mr. Tippet. [97]

Q. Did Mr. Douglas or Mr. Pattison exhibit any

animosity of any kind toward you?

A. What do you mean by "animosity"?

Q. Did they have an attitude antagonistic to you?

A. Xo, those two were pretty good at the board.

Q. Did anybody there exhibit any attitude of

antagonism to your ideas or beliefs?

A. Yes, Mr. Tippet.

Mr. Tietz: That's aU.

The Com-t: Any questions?

Mr. Mitsumori : I have no further questions.

The Couii: : You may step down.

(Witness excused.)

Mr. Tietz: The defense rests, your Honor.

Mr. ^litsmnori: The government rests, your

Honor.

(Argument.)

The Court : There is nothing for me to do except

to hold this defendant guilty, and I will so hold.

Now you have a case in which you can test out the

legality of the Lynch case, if you so desire.
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Mr. Tietz : I presume that the Court will permit

the defendant to remain on the same bond pending

determination of the appeal ? [98]

The Court: Well, I will allow the defendant to

remain on bond until it is determined whether you

want to appeal and file your notice of appeal, and

at that time I will entertain a motion for him to

remain on bond mitil the determination of the

appeal.

Mr. Mitsumori : Is the court going to set a date

for sentence?

The Court: Yes. I will set a date for the sen-

tence. How long will it take you to perfect your

appeal, if you decide to appeal?

Mr. Tietz: Well, it takes only a day to prepare

the notice, your Honor.

The Court: Of course, you can't appeal until a

judgment has been entered. I find the defendant

guilty. Since this is a case without a jury, I think

a judgment should be entered.

Mr. Tietz: I am satisfied that there is no rea-

son the court can't proceed to pronounce judgment

today. I don't think a probation report would be

of any assistance to your Honor in this case.

The Court: I am not going to refer him to the

probation department, because I assume this de-

fendant doesn't have any past record, that he has a

good record for being a law-abiding citizen, and

the only thing against this defendant at this time

is his religious belief in refusing to be inducted. [99]

Mr. Tietz: I am satisfied myself that is 100 per

cent correct.



96 Bernard Henry Ashauer vs.

The Court : I am giving the defendant the benefit

of all doubt. I am making it 100 per cent as far as

past record is concerned.

Mr. Tietz: Could the court then at this time

consider the matter of judgment and hear me on the

argument for probation.

The Court : I will hear you.

(Discussion of counsel.)

The Court: Well, I am sorry, Mr. Tietz, but I

just don't see how I can grant probation in any of

these cases. That includes your cases, as well as

the others. If this is an application for probation,

it is denied. I will ask the United States Attorney

about filing a formal judgment in this case. The

defendant is ready to be sentenced. Can he be

sentenced before a formal judgment is filed *?

Mr. Mitsumori : Yes, your Honor. He can waive

probation hearing.

The Court : He has made an application for pro-

bation and I have denied the application.

Mr. Mitsumori: It seems to me the court can

pass judgment at this time.

The Coui't: I don't think there is anything to be

gained [100] by postponing judgment. This matter

is important enough to get it to the Circuit and the

sooner I pronounce judgment, the sooner it will go

to the Circuit.

It is the judgment of this court you be committed

to the custody of the Attorney General for three

years. M}^ recommendation is you be sent to the

work camp at Tucson, Arizona.
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Mr. Tietz; Will the court entertain an oral mo-

tion for bail pending appeal % There is $2,500 bond,

and that is more than enough. He can get the same

people.

The Court : I will allow him to remain on present

bail until your notice of appeal has been filed. I

don 't think you can make an application for a bond

on appeal until you have filed your notice of appeal.

Mr. Tietz : That may be technically correct.

The Court: So I will allow him to remain on

bond mitil you file the notice, and when you file

your notice, you come back in and I will pass on it

at that time. I will stay the execution until after

the notice of appeal has been filed, and after your

application for bail pending appeal, provided it does

not extend beyond November 23rd. That gives you

two weeks and a half.

Mr. Tietz: I must get the notice in within 10

days, and I will make it in 2 days.

The Court: Then you can make the application

for bail pending appeal. [101]

Certificate

I hereby certify that I am a duly appointed, quali-

fied and acting official court reporter of the United

States District Court for the Southern District of

California.

I further certify that the foregoing is a true and

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.
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Dated at Los Angeles, California, this 31st day

of December, A.D. 1953.

/s/ S. J. TRAINOR,
Official Reporter.

[Endorsed] : Filed March 22, 1954. [102]
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United States Court of Appeals

for the Ninth Circuit

No. 14304

BERNARD HENRY ASHAUER,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

STATEMENT OF POINTS ON WHICH AP-
PELLANT INTENDS TO RELY ON AP-
PEAL

Appellant will rely upon the following points in

the prosecution of his appeal from the judgment

entered in the above-entitled cause.

I.

The board of appeal had no basis in fact for the

denial of the claim for classification as a consci-

entious objector made by appellant and it arbitrarily

and capriciously classified him in Class 1-A.

11.

The report of the hearing officer of the Depart-

ment of Justice and the recommendation of the

Assistant Attorney General to the appeal board

(that appellant be denied his conscientious objector

status because of his belief in self-defense), were

arbitrary, capricious and based on artificial and ir-

relevant groimds, contrary to the act and i-egula-

tions.
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III.

Tlie appellant was denied the right to a full and

fair hearing upon the occasion of the personal ap-

pearance ])efore the local board in that he was

denied the right to file a classification and offer

new and additional evidence to the board and be-

cause the board demonstrated its prejudice against

him.

IV.

The selective service system lost jurisdiction to

order him to report for induction because it reclassi-

fied him into Class 1-A, on November 20, 1951, from

the deferred class IV-E, without any new evidence

to give it jurisdiction to act.

V.

Appellant was denied a full and fair hearing

upon his personal appearance before the hearing of-

ficer in the Department of Justice when that officer

failed and refused to give to appellant a full and

fair summary of the secret FBI investigative re-

port on the bona fides of appellant's conscientious

objector claim.

VI.

The court below committed reversible error when

it refused to receive into evidence the FBI report

and excluded it from inspection and use by the

court and the appellant upon the trial of this case.

VII.

The Department of Justice and the board of ap-

peal deprived the defendant of his procedural rights
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III.

The api)ellant was denied the right to a full and

fair hearing upon the occasion of the personal ap-

pearance ])efore the local board in that he was

denied the right to file a classification and offer

new and additional evidence to the board and be-

cause the board demonstrated its prejudice against

him.

IV.

The selective service system lost jurisdiction to

order him to report for induction because it reclassi-

fied him into Class 1-A, on November 20, 1951, from

the deferred class IV-E, without any new evidence

to give it jurisdiction to act.

Y.

Appellant was denied a full and fair hearing

upon his personal appearance before the hearing of-

ficer in the De]:)artment of Justice w^hen that officer

failed and refused to give to appellant a full and

fair summary of the secret FBI investigative re-

port on the bona fides of appellant's conscientious

objector claim.

VI.

The court below committed reversible error when

it refused to receive into evidence the FBI rej^ort

and excluded it from inspection and use by the

court and the appellant upon the trial of this case.

VII.

The Department of Justice and the board of ap-

peal deprived the defendant of his procedural rights
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to due process of law. This the Department of

Justice did by not mailing a copy of its recommenda-

tion to the defendant and giving him an opportunity

to answer the adverse recommendation before for-

warding it to the appeal board. The appeal board

did this by considering the final classification of

the defendant without sending to him a copy of the

unfavorable departmental recommendation and giv-

ing him oi^portunity to answer it before it denied

the conscientious objector status.

/s/ J. B. TIETZ,

Attorney for Defendant.

[Endorsed] : Filed April 15, 1954.

Affidavit of Service by Mail attached.


